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LETTERS 


Representing the Injured 
Worker 

This letter responds to an article 
in the October 2007 issue, “Not So 
Fast! A Closer Look ....” I represent 
injured workers and the article is one 
of many exellent examples of how 
slanted against the injured worker 
the Florida Workers’ Compensa- 
tion Act has become as a result of 
the various amendments over the 
years. 

The article describes how illegal 
aliens are not entitled to workers’ 
compensation benefits for injuries 
incurred on the job. Never once in 
the article is the consideration raised 
that the worker being an illegal alien 
had nothing to do with the actual 
injury, nor that the worker suffered 
a legitimate work injury. The article 
only delights in denying the legiti- 
mately injured worker the benefits 
for injured workers to which he or 
she would otherwise be entitled. 
While I personally do not think an 
alien should be here illegally, I also 
firmly believe that is a separate issue 
and in no way should be the basis 
for denying a worker’s benefits who 
suffered a legitimate work injury. 
Workers’ compensation insurance 
premiums had already been paid 
for that worker and it only lines the 
pockets of the insurance company 
when those premiums are prohibited 


from being used to provide benefits 
to the legitimately injured worker. 

The list goes on and on and on. 

There is a reason why workers’ 
compensation insurance premiums 
are down. If there are no benefits be- 
ing paid out, it does not take much in 
the way of reserves to cover them. 
JOSEPH E. WILLIS, Sarasota 


Parochialism in Arbitration 

I am getting old. The more things 
change, the more they stay the same. 
The Florida Bar published a letter 
from me in April 2005 in which I 
lamented the long-standing judicial 
hostility to arbitration. Joseph M. 
Matthews’ rebuttal in December 2007 
article, “Are Florida Courts Really 
Parochial When it Comes to Arbitra- 
tion?” to a similar claim in the Febru- 
ary 2007 article by Douglas J. Giu- 
liano, “Parochialism in Arbitration? 
How Some Arbitration Decisions by 
Florida Courts Are at Variance with 
Federal Arbitration Precedent,” is 
based on a presumption that there is 
a good reason for the Florida Supreme 
Court to defy U.S. Supreme Court 
decisions. He writes: “It is not appro- 
priate to paint the Florida Supreme 
Court as parochial when it was the 
U.S. Supreme Court that changed the 
rules of the game.” Really? I thought 
that was our system of federalism. 
Anyhow, the “change” was repeated in 


OATH OF ADMISSION TO THE FLORIDA BAR 


“| do solemnly swear: 


fact or law; 


The general principles which should ever control the lawyer in the practice of the legal profession are 
clearly set forth in the following oath of admission to the Bar, which the lawyer is sworn on admission to obey 
and for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, nor any 
defense except such as | believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such means only as are consistent 
with truth and honor, and will never seek to mislead the judge or jury by any artifice or false statement of 


“| will maintain the confidence and preserve inviolate the secrets of my clients, and will accept no 
compensation in connection with their business except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to the honor or reputation 
of a party or witness, unless required by the justice of the cause with which | am charged; 

“Il will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, 
or delay anyone's cause for lucre or malice. So help me God.” 


THE FLORIDA BAR JOURNAL/FEBRUARY 2008 


/ 
: 
| 
| q 
Culpepper. 
Vice 
Wee 
: 
Ofenda: Reread 6 Coline 
DonieiS Decisg Robert 
Annette © Miami 


Don't make your client wait! 
We'll provide the JUMP you need! 


With EMPIRE there is no wait. 


Fast, reliable service 
1s our routine. 


CORPORATE KITS 


NON-PROFIT 
PROFIT $58.00 L.L.C | P.L.L.C/P.L.C. | P:A./P.C. 


$58.00 w/ Membership Certificates $58.00 $58.00 $58.00 


w/o Membership Certificates 


1-800-432-3028 


Each Corporate Kit features: * Checklist » Instructions + Work Sheets * 8 Tab Dividers + 21 Certificates » Stock Transfer Ledger * Corporate Seal with Pouch + 
Padded Binder « Slip Box * Waiver of Notice and Minutes of Annual Meeting of Shareholders * Waiver of Notice and Minutes of Annual Meeting of Directors + 
Minutes of Special Shareholders’ Meeting * Notice of Annual Meeting of Shareholders + Notice of Organizational Meeting of Incorporators and Directors + 
Waiver of Notice of Organizational Meeting of Directors + Waiver of Notice of Organizational Meeting of Incorporators + Directors(s) Resignation * Notice of 
Special Meeting of Shareholders * Notice of Special Meeting of Directors * Resolution Granting Power of Attorney + Special Power of Attorney * Proxy * 
Independent Contractor Agreement * Buy-Sell Agreement + Employment Agreement * Banking Resolution + Cafeteria Plan + Cafeteria Plan Employee-Benefit 
Election * Medical Expense Plan * Death Benefit Plan * Voting Trust * Stock Subscription + Executed Stock Subscription * Stock Purchases + Written Statement 
Organizing Corporation + $ Corporation, formerly Subchapter S + Section 248 Election + Consent of Incorporators to Election of Initial Directors +Election of 
Directors * Election of Officers * Waiver of Shareholders Financial Reporting * Corporate Indemnification Plan * Application for Sales and Use Tax * Application 
for Employer ID Number « Pre-Printed Envelopes for Both Applications + Election-by Small Business Corporation (form 2553) » State Unemployment Status Report. 


> 
| 
CORPO, 
LS, : 
& 
=) 
/\ | A\ 
0, > 
: 


1984 (Southland v._ Keating, 465 U.S. 
1): “in enacting [the FAA, which was 
passed in 1917] Congress declared 
a national policy favoring arbitra- 
tion and withdrew the power of the 
states to require a judicial forum 
for the resolution of claims that the 
contracting parties agreed to resolve 
by arbitration.” “Changed the rules”? 
Not in our lifetime. It took a century 
for the post-Civil War civil rights 
laws to begin to take effect, so, too, 
the. FAA. But if the Florida Supreme 
Court walks like a parochial duck and 
sounds like a parochial duck and flies 
like a parochial duck, what else is it 
likely to be? 

JOHN Lonaino, Ft. Lauderdale 


Giving Thanks 

I would like to thank our president of 
The Florida Bar, Frank Angones, for giv- 
ing thanks in his November President’s 
Page to whom thanks is due, God. In a 
day when we are eliminatng or attempt- 
ing to eliminate God from our schools, 
our pledge of allegiance, and in all public 
places, Frank’s comments were refresh- 
ing and eternally true. 
C. DaveLL, Ft. Lauderdale 


Sovereign Human Rights 
of All Individuals 

I rebut Alexander Kaplan’s letter in 
the December 2007 issue. It is sad he 
lost his “brothers in the FDNY” and 
“friends in the NYPD and PAPD,” but 
that does not justify his discourse. 

The letter starts by claiming “this 
great nation is at war” and ends as- 
serting that we will be compelled to 
convert to Islam or suffer brutal death 
unless we “wake up to reality.” Mr. Ka- 
plan claims we must use every tool, no 
matter how horrific, at our disposal to 
eradicate “[o]ur enemies” because they 
“are more fanatical than the Nazis.” 
We are privileged to use these tools 
because our “enemy knows no borders, 
has no regard for ... human rights ... 
and ... would certainly behead [us] in 
a public forum....” 

If we accept this attitude, we become 
just as savage as the “enemy” the let- 
terwriter claims wants to harm us. 
What, then, would separate us from 
our “enemy”? If we truly revere (and 
are not just giving lip service to) hu- 


man rights and individual freedom - 


and dignity, we cannot acquiesce in 
government action to the contrary. 
Just because the “enemy knows no 
borders, has no regard for...human 
rights...and...would certainly behead 
[us] in a public forum” does not mean 
we must respond in kind. “He did it 
first” is not a reasoned response. 

I must admit I am glad I was not 
Daniel Pearl. His beheading was 
brutal and animalistic. But to mal- 
treat others in response is just as 
animalistic. I do not want to live in a 
country or world run by any type of 
fanatic, religious or otherwise, and I 
cherish the freedoms this “great na- 
tion” affords me. One cannot do what 
Mr. Kaplan considers acceptable to 
our “enemies” without becoming the 
“enemy.” Fyodor Dostoevsky said 
that “[t]he degree of civilization in a 
society can be judged by entering its 
prisons.” This observation, slightly 
modified, applies equally well here. 

I do not sympathize with the beliefs 
of those who wish to hurt us. But maybe 
they have those beliefs because our 
government previously wronged them. 
Our government has not always acted 
honorably. It overthrew a democrati- 
cally elected leader in Iran because of 
his pro-communist beliefs. It overthrew 
Salvador Allende in Chile because he 
was a socialist. Our government then 
looked the other way while its chosen 
successors brutalized their enemies in 
the same manner as the “enemies” Mr. 
Kaplan deplores in his letter. 

I humbly suggest the emotional 
appeals stop, and we work toward 
a nonmilitary, nonpunitive solution 
that respects rather than tramples 
the rights of all people. After all, disre- 
gard for the sovereign human rights 
of all individuals is probably the root 
of the problems we currently face. 
H. Gaex, Coral Gables 


Property Rights 

I am frightened by the brave new 
world that Roshani M. Gunewardene 
(“The Need for Statutory Change to the 
Right to Terminate Residential Leases,” 
January 2008) wants to impose upon us 
in which the government takes by fiat 
property rights away from landlords 
and gives them to tenants who have 
paid nothing for them. 

A lease of property is typically an 
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agreement that possession will be 
granted for a year for a monthly pay- 
ment. Gunewardene’s government- 
mandated right to renew is nothing 
but a gift of an option to renew from 
the landlord to the tenant at no cost. 
Such a right can today be bought 
and a tenant who plans to stay long 
term can ask for one. Many landlords 
would be happy to have a tenant 
who wants to stay long term and 
probably would not even charge for 
it. But not all landlords would want 
to do so and we must presume that 
they have a legitimate business or 
personal reason for their decisions. 

Why should we impose it on all land- 
lords whether they want it or not? 

The example of the “large corporate 
landlord” is a straw man. Many Flor- 
ida landlords are middle class people 
who saved up enough to put a deposit 
on a second home as an investment 
for their retirement. Why should the 
government take their property rights 
and give them to tenants who are not 
so diligent and farsighted? 

And “unbridled discretion . . . to en- 
gage in arbitrary business practices”? 
No sane person engages in arbitrary 
business practices. Maybe the landlord 
needs to rent to a relative or maybe 
he lives next door and just doesn’t get 
along with the tenant. 

If a tenant is to be given a right 
to force the landlord to rent to him 
or her if he or she can’t find another 
place to live, will the landlord have 
an equivalent right to force the ten- 
ant to stay if he or she can’t find a 
new tenant? Small landlords also 
face a great hardship if they have a 
vacant unit and must use their wag- 
es to pay the mortgage, insurance, 
and taxes on a second property. 

Of course not. This is not about 
the law treating parties equally, it 
is about redistributing wealth from 
those who make the effort to create 
it to those who just want it without 
making aiuy effort. Didn’t we learn 
from the implosion of the Soviet 
Union that government seizure and 
control of property rights doesn’t 
work, and that a free market results 
in a more prosperous society for all 
of us? Why do these dangerous ideas 
keep getting foisted upon us? 
Mark Warpa, Lake Wales 


ia proof was sitting right across the desk 
from me. One in five lawyers gets sued for mal- 
practice every year and the average lawyer is sued 
three times before retiring. Max, one of the many 
lawyers I know, had just become a member of that 
unfortunate club and had come to me for help. 


“He’s going through with it,” Max said. “He claims 
I’m incompetent and he’s going to file a grievance 
with the Bar. You know I’m not incompetent Al, 
I’m just busy. Who’s got time to follow up every 
time a client calls?” ‘ 


“You'd better make the time,” I said. “Or the only 
bar where you'll be welcome is the one on the cor- 
ner. You have to get your practice organized so you 
can manage your caseload and treat your clients 
better. I’ve got just what you need.” 


“Take a look at ProDoc,” I said, as I turned my 
computer monitor around. “The Attorney/Client 
Matters volume has all the forms you need to keep 
your clients updated about their cases. Small Office 
Suite will handle your calendaring and track your 
billing. All you have to do is remember to use it.” 


“That's amazing,” he said. “ProDoc’s got every form 
I need to keep this guy informed — and get him 

off my back. And Small Office Suite sure is better 
than the notes I’ve got spread all over my desk. 
But, how do you know so much about ProDoc?” 


“It’s a little secret of mine,” I said. “When I was 
practicing law, all I did was paperwork. Then I 
found out a lot of my friends had the same prob- 
lem, so I created ProDoc to help solos and small 
firms save time. 


“Most attorneys spend forty to fifty percent of 


their time dealing with paperwork. That doesn’t 
leave much time for anything else. ProDoc will 
help you organize your practice, catch up on your 
paperwork, and most important, keep your clients 
informed about their cases. You sure know how 
important that is.” 


Max left, promising to order ProDoc and get his 
practice back on track. I thought that was the end 
of it, but a couple weeks later the phone rang. 


“Al, ProDoc is the greatest! I’m saving tons of time 
and that client isn’t going to file a grievance after 
all. I keep him informed about his case and he 
loves it. All my clients do. ProDoc does everything 
you said it would — and more! 


“And guess what? I just got a free update. The Pro- 
Doc staff of more than 20 attorney-programmers 
reviews legislation, case law, and agency rulings. 
They keep all my forms up-to-date, so I don’t have 
to.” 


“So getting ProDoc was the right thing to do, eh?” I 
said. “How do you like the subscription plan?” 


“It’s great,” he replied. “I have everything I need, 
plus free training and technical support and the 
subscription costs me less than one billable hour a 
month. It’s a sweet deal.” 


And that’s how a good attorney avoided a case of 
grievous malpractice. 


It doesn’t take a detective to figure out that ProDoc 
is a great time-saver for small law firms and solo 
practitioners. So, what are you waiting for? Call 
800-759-5418 to get ProDoc for yourself. And tell 
"em Al sent you... 


ProDoc has Florida-specific 
automated forms systems for: 


* Family Probate Litigation Estate Planning 
* Real Estate Guardianship State Criminal 
Defense + Federal Criminal Defense - Business 
Organizations and more 


Additional integrated software for: 


* Child Support Guidelines + Financial Affidavits 
* UCCJEA Affidavit + Equitable Distribution 
System + Probate Accounting * Probate Inventory 


* Probate Management System 


And, ProDoc Small Office Suite (SOS") practice 
management system. 


Subscription plans start at just $75 a month. 


ProDoc 


The Ultimate in Document Automation™ 
www.prodoc.com 
800-759-5418 
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PRESIDENT’S PAGE 


by Francisco R. Angones 


Inspirational Florida Bar Humanitarians 


alking into the federal court- 

house in downtown Miami, 

I step into a place that now 

bears the name of a revered 
judge and personal hero of mine: C. Clyde 
Atkins. 

It serves as daily inspiration that mem- 
bers of the legal profession reach beyond 
day-to-day lawyering and grasp greatness 
because they dare to do what is right, even 
when it may not be popular. 

Thanks to a bill introduced in Congress 
by Rep. Ileana Ros-Lehtinen, R-Miami, 
along with support of all members of the 
Florida Delegation, the bustling complex at 
301 North Miami Avenue is a lasting tribute 
to the former Florida Bar and Dade County 
Bar president, and jurist who had the cour- 
age to place principle and dedication to the 
law above popularity, in announcing many 
decisions for the U.S. District Court for the 
Southern District of Florida from 1966 until 
his death in 1999. 

On January 28, we gathered to dedicate 
the building in the name of courageous 
Judge Atkins, who declared that homeless- 
ness is not a crime and reaffirmed that free- 
dom of expression is a constitutional right. 
In 1969, Judge Atkins assumed jurisdiction 
and implemented a desegregation plan 
for the Dade County School system and 
ensured the plan was fairly implemented, 
retaining jurisdiction successfully over 20 
years. 

Judge Atkins’ rulings in favor of the 
homeless stopped police from breaking up 
Miami encampments. In 1992, with the 
agreement of city leaders, Miami created 
“safe zones” where the homeless could stay 
without fear of arrest, serving as a model 
for other cities across the country. 

The first Catholic appointed to the bench 
in the Southern District in 1966, he was 
recognized by Pope Paul VI as a Knight of 
St. Gregory. For his devotion to equality, 
Judge Atkins was recognized by the Na- 
tional Conference of Christians and Jews 
and the Anti-Defamation League. 

His rulings drew national media atten- 
tion when he blocked the deportation of 
Haitian and Cuban refugees following the 
boatlifts of the early ’80s. 

My respect for him grew during a case 
that I, along with more than 60 other attor- 
neys, were handling to help Cuban refugees 


indefinitely held in a “no-rights zone” behind 
barbed wire at Guantanamo Bay. 

In the mammoth human rights case in 
1994 — Cuban American Bar Association, 
Inc. et al. v. Warren Christopher, Secretary of 
State, et al. (Case No.: 94-2183-CIV-Atkins) 
— it was Judge Atkins who granted our 
motion to achieve access to the detained 
refugees. Although we did not technically 
win the case in the end, there were enough 
tactical victories leading to the ultimate 
decision to allow most of the refugees 
— except those with criminal records —to 
come to America by May 1995. 

I will never forget when Judge Atkins 
ruled orally from the bench: “Stop that 
plane!” With seven minutes to go, a plane 
taking off from Guantanamo Bay to Cuba 
with 20 detainees was halted, sparing them 
from certain incarceration by Fidel Castro 
if they were forced to return to Cuba. 

Using the power of the rule of law for 
public good and working for the better- 
ment of society is an ideal of our profession 
that lives on in the careers of other stellar 
Florida lawyers. 

On February 9, at the ABA Midyear 
Meeting in Los Angeles, I will be proud 
to witness two Miami lawyers — Cesar 
Alvarez, CEO of Greenberg Traurig, and 
John W. Kozyak, senior partner of Kozyak 
Tropin and Throckmorton — receive 


. Spirit of Excellence Awards, established to 
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celebrate the efforts of lawyers who work 
to promote a more racially and ethnically 
diverse legal profession. 

Anyone who attended the Fourth Mi- 
nority Mentoring Picnic in October, at the 
Amelia Earhart Park in Hialeah, where the 
goal is to match minority law students with 
mentors, saw Alvarez at the Greenberg 
Traurig tent greeting students all day. Not 
only is Alvarez generous with his time, but 


’ also his firm, through its foundation, serves 


as a sponsor of Equal Justice Works fellow- 
ships in the United States and, together 
with The Florida Bar Foundation, has 
invested more than $3 million to over 75 
Equal Justice Works fellows since 1999. 

Alvarez is the son of parents who fled 
Cuba for a better life in America, without a 
job or speaking English. Rising to the head 
of one of the largest law firms in the world, 
Alvarez is a minority lawyer who uses his 
position to make Greenberg Traurig one of 
the more diverse firms in the country. 

And Kozyak, the man behind the picnic, 
has established the JWK Mentoring Foun- 
dation, a nonprofit organization to make 
it easier for law firms, companies, and 
individuals to support mentoring efforts 
aimed at minority law firms. 

Another Florida lawyer and former ABA 
president, Martha Barnett of Tallahassee, 
on February 8 will receive the ABA Father 
Robert F. Drinan Award for Distinguished 
Service to the Section of Individual Rights 
and Responsibilities, which she formerly 
chaired. The award recognizes individu- 
als whose sustained commitment to the 
section has advanced its mission of provid- 
ing leadership to the legal profession in 
protecting and advancing human rights, 
civil liberties, and social justice. Barnett 
has been a strong supporter of the section’s 
work, especially on the death penalty mora- 
torium. 

I am humbled to be part of a profession 
that rises to the forefront in humanitarian 
achievement. I am honored to work with 
lawyers who deserve recognition by their 
peers for going above and beyond day-to- 
day expectations and serve as an inspira- 


tion to us all. 
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THESE LEGAL PROFESSIONALS RELY ON US 


Michelle M. Blum, Esq. 
JONES DAY 


David E. Wells, Esq. 
HUNTON & WILLIAMS 


Enrique J. Martin, Esq. 
GREENBERG TRAURIG 


Patricia Lebow, Esq. 
BROAD AND CASSEL 


Robert N. Gilbert, Esq. 
CARLTON FIELDS 


Jeffrey Decker, Esq. 
BAKER & HOSTETLER 

William Berger, Esq. 
GREENSPOON MARDER 


Kim A. Hines, Esq. 
AKERMAN SENTERFITT 


Michael D. Simon, Esq. 


GUNSTER YOAKLEY & STEWART 


Bill Townsend, Esq. 


Stephen K. Roddenberry, Esq. 
AKERMAN SENTERFITT 


Douglas Ulene, Esq. 
WILLKIE FARR & GALLAGHER 


Brian H. Nelson, Esq. 
EDWARDS ANGELL PALMER & DODGE 


Carlos J. Deupi, Esq. 
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Determining the Fair Value of Minority 
Ownership Interests in Closely Held Corporations 


Abre Discounts for Lack of Control and 
Lack of Marketability Apphcable? 


by Rebecca C. Cavendish and Christopher W. Kammerer 


shareholder who owns a minority interest in 

a closely held corporation can be in a difficult 

position when faced with management decisions 

with which they disagree. Whereas a share- 
holder in a corporation whose shares are publicly traded 
can simply sell his or her shares on the open market at 
the current market price, no comparable market or well- 
established market price exists for shares of closely held 
corporations.' Instead, shareholders who own a minority 
interest in a closely held corporation must rely on statu- 
tory or contractual provisions providing for the valuation 
and liquidation of their shares in such situations. However, 
when considering whether to obtain a valuation pursuant 
to Florida’s statutory provisions, a minority shareholder 
must be aware that Florida law is unsettled with respect 
to how minority shares should be valued, and there are 
two conflicting views that can produce vastly different 
results. 4 . 

Under Florida law, shareholders in corporations whose 
shares are not publicly traded have the statutory right to 
dissent from certain corporate actions, such as a merger, 
share exchange, sale of assets of the corporation other 
than in the ordinary course of business, or amendment to 
a corporation’s articles of incorporation.’ In exchange, those 
shareholders have the statutory right to receive the “fair 
value” of their shares. These statutory rights are commonly 
referred to as “dissenters’ rights” or “appraisal rights.” 
Florida law also provides that, under certain circumstances, 
shareholders have the statutory right to petition to dis- 
solve a corporation in which they own an interest, such as 
when the directors are deadlocked in the management of 


the corporation, or when, in certain closely held corpora- - 


tions, corporate assets are being wasted or those in control 
of the corporation are acting illegally or fraudulently.‘ In 
those circumstances, rather than allow the corporation to 
be dissolved, the corporation itself, or another shareholder 
of the corporation, may elect to purchase the petitioning 
shareholder’s shares for the fair value of those shares.* 

However, there is significant disagreement as to what 
“fair value” means and two conflicting views have devel- 
oped. One view equates fair value with “fair market value” 
and factors in certain reductions in determining the value 
of a minority ownership interest (referred to as “discounts”) 
that are common in a fair market value analysis, most no- 
tably, a discount for lack of control and a discount for lack 
of marketability.® The opposing view rejects the use of those 
two discounts in determining the fair value of a minority 
ownership interest. This is a critical distinction because 
the use of the two discounts can significantly reduce the 
buyout price of minority ownership interest, often reducing 
the buyout price by more than 50 percent. 

For instance, suppose a shareholder who owns 49 percent 
of the shares in a closely held corporation with a value of 
$2 million is faced with a “squeeze out” by the majority 
owner and petitions to dissolve the corporation pursuant 
to Florida’s dissolution statute. In response, the majority 
owner elects to purchase the minority owner’s shares at 
their “fair value,” as provided in the dissolution statute. If 
the value of the minority owner’s interest is determined 
as the value of a proportionate interest in the corporation, 
the minority owner would receive $980,000. However, if a 


discount for lack of control were factored in, the value of 


the minority owner’s shares could conceivably be reduced 
by 33 percent, to $653,333. If a discount for lack of mar- 
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ketability were also factored in, the 
value of the minority owner's shares 
could be reduced by an additional 50 
percent, to $326,666. The result is 
that the minority owner, whose pro- 
portionate interest in the corporation 
is $980,000, is forced to sell his or her 
interest at a vastly reduced price. The 
majority shareholder, whose improper 
actions necessitated the minority’s 
petition, would get complete control 
of the corporation at an enormous 
diseount. Although such a scenario 
appears inequitable, it is a distinct 
possibility under existing Florida 
law. 

A recent amendment to Florida’s 
appraisal rights statute that defines 
fair value and addresses the use of 
the two discounts both clarifies and 
confuses the determination of fair 
value, creating a two-tier scheme in 
which the two discounts are not used 
if a closely held corporation has 10 
shareholders or less, but are used if 
it has more than 10 shareholders.’ 
Moreover, this recent amendment 
does not reference the definition of 
fair value under Florida’s dissolution 
statutes, nor is there a corresponding 
amendment to the dissolution stat- 
utes that similarly defines fair value. 
As a result, there is the possibility 
that the definition and determination 
of fair value under Florida’s appraisal 
statutes could be treated differently 
than the definition and determination 
of fair value under Florida’s dissolu- 
tion statutes. 

Because the use of the two dis- 
counts can have a significant impact 
on the buy-out price of a minority 
shareholder’s interest in a closely 
held corporation, it is important for an 
attorney dealing with an appraisal or 
dissolution case (or deciding whether 
to bring either action) to have an un- 
derstanding of this issue, the relevant 
Florida statutes and decisions, as well 
as significant cases from around the 
country that address this issue. 


Definitions 

¢ Discount for Lack of Control (Mi- 
nority Interest Discount) — By defini- 
tion, a minority ownership interest 
in a business lacks sufficient voting 
power to independently control the 
operations of the business.* Because - 


of its lack of control, shares of a mi- 
nority interest in a business are less 
valuable to investors than shares of 
a controlling interest.’ If this lack 
of control is considered in determin- 
ing the value of shares of a minority 
interest, in most cases, that minority 
interest will be valued significantly 
less than its prorata proportion of the 
overall value of the entire business."'° 
The average discount for lack of con- 
trol for shares of a minority ownership 
interest is about one third of the value 
of controlling shares.'' Consequently, 
the impact of a minority discount on 
the final amount of a buyout price can 
be significant. 

¢ Discount for Lack of Marketability 
— Business owners and investors 
prefer liquidity to illiquidity.'® As a 
result, an ownership interest in a 
business is worth more if it can be 
easily sold (marketed) than if it can- 
not be easily sold.'* Because shares 
in closely held corporations are not 
traded on a public market, it is con- 
siderably more difficult to sell those 
shares than shares in a publicly held 
corporation.’ Factors contributing 
to this difficulty include the smaller 
pool of potential buyers for shares 
in closely held corporations and the 
greater time and expense associated 
with selling such shares." If this rela- 
tive lack of marketability is factored 
into determining the value of shares 
of a minority interest in a closely held 
corporation, the value of those shares 
can be reduced by an additional 35 to 
50 percent.” 


Conflicting Approaches to the 
Use of Discounts for Lack of 
Marketability and Control 

Two conflicting positions have 
developed regarding whether the 
determination of the fair value of a mi- 
nority ownership interest in a closely 
held corporation should include the 
use of discounts for lack of control and 
lack of marketability. 

The first position equates fair value 
with fair market value and incorpo- 
rates discounts that a fair market 
analysis would apply.'* Fair market 
value is commonly defined as “the 
price at which property would change 
hands between a willing buyer and 
a willing seller when neither party 
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is under an obligation to act.” Thus, 
a fair market value analysis focuses 
on what someone would pay for a 
particular ownership interest, taking 
into account all of its unique charac- 
teristics. When considering a minority 
ownership interest in a closely held 
corporation, it is fairly standard in 
a fair market value analysis to sub- 
stantially reduce the purchase price 
of those shares for lack of control and 
marketability.” 

The second position equates fair 
value with “enterprise value,””’ which 
views a shareholder in an appraisal 
setting as an investor forced to relin- 
quish his or her ownership position, 
rather than as an investor looking to 


. sell his or her shares. This view as- 


sumes that, absent the actions forcing 
the shareholder to exercise his or her 
appraisal rights, the investor would 
have retained his or her ownership 
position in the corporation.”' There- 
fore, the value of that shareholder’s 
ownership interest should not be 
determined by what that ownership 
interest would be sold for in a hy- 
pothetical market sale, but instead 
should simply be that shareholder’s 
pro rata share of the overall value 
of the business, without factoring in 
either of the two discounts.” 


The Majority View 

The majority of courts across the 
country that have considered this 
issue have held, as a matter of law,”’ 
that discounts for lack of market- 
ability or lack of control should not 
be considered in determining fair 
value when a minority shareholder 
is selling his or her ownership inter- 
est to the majority shareholder(s) or 
the corporation.” For example, courts 
in Arizona, Colorado, Connecticut, 
Delaware, Georgia, Indiana, Kansas, 
Nebraska, Maine, Montana, Okla- 
homa, South Dakota, Washington, and 
Wyoming have found that one or both 
discounts should not be used.” 

Two main rationales are typically 
given for the inapplicability of the two 
discounts. First, a sale to the majority 
is different from a sale to a third party 
because a sale to the majority in- 
creases the interests of that majority 
who is already in control.” As a result, 
there is no need to apply a discount 
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designed to account for the value of 
shares being worth less in the hands 
of a third party who gains no right to 
control or manage the corporation.” 
As more fully explained by the Mon- 
tana Supreme Court in Hansen v. 75 
Ranch Co., 957 P.2d 32, 41 (1998): 


Applying a discount is inappropriate 
when the shareholder is selling shares to 
a majority shareholder or to the corpora- 
tion. The sale differs from a sale to a third 
party and, thus, different interest must be 
recognized. When selling to a third party, 
the value of the shares is either the same 
as or less than it was in the hands of the 
transferor because the third party gains no 
right to control or manage the corporation. 
However, a sale to a majority shareholder 
or to the corporation simply consolidates 
or increases the interest of those already 
in control. Therefore, requiring the appli- 
cation of a minority discount when selling 
to an “insider” would result in a windfall 
to the transferee. This is particularly true 
since the transferring shareholder would 
expect that the shares would have the 
same value in her hands as in the hands 
of the transferee.** 


The second rationale given for 
not using the two discounts in de- 
termining fair value is that the use 
of the discounts to value a minority 
shareholder’s interest is unfair to 
the shareholder who did not pick the 
timing of the transaction triggering 
the valuation and who is not a willing 
seller.”® As explained by one commen- 
tator with respect to a buyout under 
threat of dissolution: 


It should be clear that the “voluntary sale” 
model contemplated by the fair market val- 
ue approach is a poor fit in the oppression 
context. The oppressed minority investor 
was not looking to sell, and the oppressive 
majority investor, absent the threat of dis- 
solution or other judicial sanction, was not 
looking to buy. Instead of a voluntary sale 
conception, it is more accurate to charac- 
terize an oppression buyout as a compelled 
redemption of the minority’s ownership 
position. The oppressive conduct has forced 
the minority to relinquish his investment, 
and a court order (or threat of dissolution) 
has forced the majority to “cash out” that 
investment. The buyout, in other words, 
should be viewed as a proceeding in which 
the majority compensates that minority 
for the investment that the minority has 
unwillingly surrendered. It is the value of 
that investment that the buyout proceed- 
ing should award.*° 


The American Law Institute has 
come to a similar conclusion as the 
majority of jurisdictions. Section 
7.22, Standards for Determining 
Fair Value, states, “(a) The fair value 
of shares under §7.21 should be the - 


value of the proportionate interest 
in the corporation, without any dis- 
count for minority status or, absent 
extraordinary circumstances, lack of 
marketability.”*! 

In contrast, the view that the two 
discounts should be applied has been 
adopted by only a minority of courts that 
have considered the issue.*” Most of these 
decisions fail to provide a rationale for 
the use of discounts,** apparently taking 
the position that there is no compelling 
reason to treat valuation of a minority 
interest being sold to the majority differ- 
ently than any other valuation in which 
discounts are routinely used.** 


Florida’s Approach 

Florida’s approach to fair value to 
date is confused and conflicting. Until 
recently, Florida’s appraisal and dis- 
solution statutes, while providing for 
the payment of fair value to a minority 
shareholder, did not address whether 
the determination of fair value in- 
cluded the use of discounts for lack of 
control or lack of marketability. 

A recent amendment to Florida’s ap- 
praisal statute that provides that the 
determination of fair value should not 
include discounts for lack of control or 
lack of marketability both clarifies and 
further confuses the issue. On the sur- 
face, the amendment appears to bring 
Florida law in line with the majority of 
courts that do not allow the use of such 
discounts in determining fair value. 
However, the amendment is arguably 
applicable only to the determination of 
fair value pursuant to Florida’s apprais- 
al statutes and not to the determination 
of fair value pursuant to Florida’s dis- 
solution statutes, raising the possibility 
that fair value under the appraisal 
statutes might be different than fair 
value under the dissolution statutes. 
Moreover, the amendment’s limitation 
to corporations with less than 10 share- 
holders seemingly creates a two-tiered 
scheme in which the two discounts 
are used in some instances and not in 
others. This state of affairs creates the 
likeiihood of unique litigation issues, 
not to mention corporate gamesman- 
ship in shareholder struggles. 


Fair Value Pursuant to Florida’s 
Appraisal Statutes 
Statutory Definition — 
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§607.1302, Right of Shareholders to 
Appraisal, provides that a sharehold- 
er in a corporation is entitled to ap- 
praisal rights and to obtain payment 
of the fair value of that shareholder’s 
shares in the event the shareholder 
exercises dissenters’ rights to certain 
defined conversions or mergers of 
the corporation, share exchanges, 
dispositions of assets, or amend- 
ments to the corporation’s articles of 
incorporation.* This appraisal right is 
not available to shareholders in cor- 
porations whose shares are publicly 
traded.*® 

The definition of fair value as 
used in §607.1302 is set forth in 
§607.1301(4), which was recently 


. amended to define “fair value” as 


the value of the corporation’s shares 
determined: 

(a) Immediately before the effectuation of 
the corporate action to which a shareholder 
objects. 

(b) Using customary and current valu- 
ation concepts and techniques generally 
employed for similar businesses in the con- 
text of the transaction requiring appraisal, 
excluding any appreciation or depreciation 
in anticipation of the corporate action unless 
exclusion would be inequitable to the corpo- 
ration and its remaining shareholders. 

(c) For a corporation with 10 or fewer 
shareholders, without discounting for lack 
of marketability or minority status.*” 


e Distinction Between Corporations 
with More Than 10 Shareholders and 
10 or Less Shareholders — Although 
clearly providing that fair value is to 
be determined without discounting 
for lack of marketability or minority 
status, §607.1301(4)(c) arbitrarily 
limits this provision to corporations 
with 10 or fewer shareholders. This 
creates the inference that those dis- 
counts would be applied in appraisal 
proceedings brought by shareholders 
in corporations that have more than 
10 shareholders. A recent commenta- 
tor has argued that this distinction is 
illogical because there is often no mar- 
ket for a private corporation’s shares, 
regardless of whether the corporation 
has 10, 11, or 50 shareholders.** In- 
stead, as the commentator argues, the 
appropriate distinction should only 
be whether there is an established 
market for a corporation’s shares.” If 
there is an established market, there 
is no need for an appraisal remedy; if 
there is no established market, then 
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Until recently, Florida’s appraisal and dissolution 


statutes, while providing for the payment of fair value 


to a minority shareholder, did not address whether 


the determination of fair value included the use of 


discounts for lack of control or lack of marketability. 


discounts for lack of control or lack of 
marketability should not apply.“ The 
courts have not yet addressed the is- 
sue. 

Because it creates a two-tier scheme 
regarding the determination of fair 
value, §607.1301(4) also creates the 
potential for abuse. For instance, in 
a closely held corporation that has 
less than 10 shareholders, the cor- 
poration or controlling shareholder, 
to drive down the buyout price of a 
dissenting shareholder's shares, could 
simply add a few nominal sharehold- 
ers, thereby taking the corporation 
over the threshold 10 shareholders 
number, which would then allow a 
significant reduction in the dissenting 
shareholder’s buyout price. 

e Applicability Beyond Florida’s 
Appraisal Statutes — Another signifi- 
cant issue is that §607.1301 provides 
that its definition of fair value applies 
only to §§607.1302 through 607.1333 
— the sections that address the right 
of a shareholder to an appraisal. Thus, 
arguably, §607.1301’s definition of fair 
value is not applicable to any other 
statutory provisions providing for fair 
value, including Florida’s dissolution 
statutes. 

Section 607.1301(c) was only re- 
cently amended,*! and there are no 
decisions in Florida addressing either 
of these issues. 


Fair Value Pursuant to Florida’s 
Dissolution Statutes 

In addition to valuations under 
Ch. 607’s appraisal rights statutes, 
“fair value” determinations are also 
provided for in Florida’s dissolution 
statutes.*? Florida’s dissolution stat- 
ute states shareholders also have the 
right to petition to dissolve a corpora- 
tion in which they own shares pursu- 
ant to §607.1430(2) when: 


(a) The directors are deadlocked in the man- 
agement of the corporate affairs, the share- 
holders are unable to break the deadlock, 
and irreparable injury to the corporation is 
threatened or being suffered; or 

(b) The shareholders are deadlocked 
in voting power and have failed to elect 
successors to directors whose terms have 
expired or would have expired upon quali- 
fication of their successors.** 


Additionally, pursuant to 
§607.1430(3), shareholders in a cor- 
poration having 35 or fewer share- 
holders have the right to petition to 
dissolve a corporation when: 

(a) The corporate assets are being misap- 
plied or wasted, causing material injury to 
the corporation; or 

(b) The directors or those in control of 
the corporation have acted, are acting, or 


are reasonably expected to act in a manner 
that is illegal or fraudulent. “ 


Rather than allow the corporation 
to be dissolved, §607.1436(1) provides 
that the corporation or its other share- 
holders may elect to purchase all of 
the petitioning shareholder’s shares 
for their fair value. Once this “elec- 
tion to purchase” is made, the parties 
have 60 days to reach agreement as 
to the fair value of the petitioning 
shareholder’s shares and terms of the 
buyout.” If the parties are unable to 
reach an agreement, the court then 
determines the fair value of the peti- 
tioning shareholder’s shares.“ 

© No Statutory Definition of Fair 
Value — Despite the requirement of 
a fair value determination, §607.1436 
does not define fair value*’ and does 
not address whether discounts for 
lack of control or lack of marketability 
are to be applied in determining fair 
value.** As addressed above, the defi- 
nition of fair value under §607.1301, 
which excludes discounts for lack 
of control or lack of marketability, 
arguably does not apply to §607.1436 
because §607.1301 does not include 
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§607.1436 as one of the sections to 
which its fair value definition ap- 
plies.** As a result, it is unclear wheth- 
er fair value pursuant to §607.1436 
should be determined factoring in 
discounts for lack of marketability or 
lack of control. 

¢ Florida Case Law — While there 
is no statutory authority regarding 
the applicability of discounts to a 
valuation conducted in a dissolution 
action, one Florida decision suggests 
that such discounts would be ap- 
plied.® In Munshower v. Kolbenheyer, 
732 So. 2d 385 (Fla. 3d DCA 1999), the 
only Florida decision to consider the 
issue, the court held that a discount 
for lack of marketability is properly 


_ factored into a fair value determina- 


tion pursuant to §607.1436.*" 

However, there are several prob- 
lems with Munshower, not the least 
being the sparse and confused con- 
sideration that the court gave to these 
issues. First, Munshower was decided 
before §607.1301(4)(c) was amended 
to prohibit the use of such discounts 
when conducting an appraisal valu- 
ation. Second, Munshower is almost 
devoid of analysis, giving no reasoning 
for its decision beyond the statement 
that the court would follow the law of 
New York.*? However, the New York 
case law on which it relies is in the 
clear minority of decisions nation- 
ally,®** and no explanation is given 
for why shares sold to the majority 
owner should be discounted for lack 
of marketability when the majority 
owner is only increasing the size of 
his or her controlling interest.™ 


Applicability of Discounts in 
Valuations Under Florida’s 
Dissolution Statutes 

Because the use of discounts for 
lack of control and lack of market- 
ability can have a significant effect 
on the fair value buy-out price of a 
minority ownership interest, any at- 
torney confronted with an appraisal 
or dissolution case (or the choice of 
bringing either action) should be 
aware of the impact of using those 
discounts in determining fair value 
and the potential arguments for why 
such discounts should or should not 
be applied. 

A majority shareholder or a corpo- 


ration electing to purchase a minority 
interest owner’s shares will be able to 
purchase the shares at a lower price 
if minority status and marketability 
discounts are used in conducting the 
valuation. When a dissolution action 
is at issue, the majority shareholder 
can argue in favor of discounts by 
relying on the Third District Court 
of Appeal’s decision in Munshower as 
authority that discounts should be 
applied to the valuation.® The cor- 
poration or majority shareholder can 
also point to the fact that §607.1301 
was amended to include a definition of 
“fair value” that excludes discounting, 
and that §607.1301 specifically pro- 
vides that the definition is applicable 
to §§607.1302 through 607.1333.°*° 
The legislature, when amending the 
definition of “fair value” to exclude 
discounting, could have included the 
dissolution statute among the stat- 
utes to which the definition applied, 
but did not. This decision to exclude 
the dissolution statute suggests that 
the legislature intended “fair value” 
under the dissolution statutes to have 
a different meaning than it does under 
the appraisal statutes. 

From the minority shareholder’s 
perspective, discounting will nega- 
tively impact the valuation of the mi- 
nority’s shares and should be argued 
against. The minority shareholder 
can argue that, while it is correct that 
§607.1301 does not apply the statu- 
tory definition of “fair value” to the 
§607.1436 dissolution statute, the use 
of the term “fair value,” as opposed to 
“fair market value,” suggests legisla- 
tive disapproval of a fair market value 
approach and the discounting that 
plays a prominent role in that fair 
market value approach. While Mun- 
shower held that discounts should be 
applied, that case was decided prior to 
the amendment to §607.1301, and it is 
contrary to the position taken by the 
majority of courts outside Florida.” 

In addition, there is no logical 
basis for treating fair value differ- 
ently under §670.1301 than under 
§670.1436. The same rationale for 
excluding discounts under §607.1301 
applies to excluding discounts with 
respect to dissolution actions under 
§607.1436. In a sale under the disso- 
lution statute, just as in a sale under 


the appraisal statutes, the sale to the 
majority consolidates or increases the 
interests of those already in control. 
The purchaser, therefore, is not buy- 
ing noncontrolling shares, the value of 
which would be less than controlling 
shares and, thus, would need to be 
discounted. In addition, the minority 
is no more a willing seller under the 
dissolution statute than under the 
appraisal statute. The minority has 
unwillingly surrendered its shares in 
a forced buyout pursuant to the dis- 
solution statute just as it does under 
the appraisal statutes. 

Moreover, the very nature of a disso- 
lution action argues against the use of 
discounts for lack of control and lack 
of marketability when a shareholder 
petitions to dissolve a company and 
the corporation or other sharehold- 
ers elect to purchase the petitioning 
shareholder’s interest. When a cor- 
poration is dissolved, shares of the 
same class are treated equally, with 
no distinction between majority and 
minority shares.** Thus, a minority 
shareholder who obtains dissolution 
of the corporation due to deadlock or 
majority wrongdoing would be en- 
titled to the same amount per share as 
the majority upon distribution of the 
dissolution proceeds.*’ Consequently, 
if the majority elects to purchase the 
minority’s shares to avoid dissolution, 
the minority shareholder should not 
be left in a worse position (by virtue of 
applying discounts to reduce the value 
of the shares) than if the corporation 
had been dissolved and the proceeds 
distributed pro rata. As a result, for 
the same reason discounting should 
not be considered in an appraisal 
valuation, it should not be considered 
in a dissolution action valuation pur- 
suant to §670.1436. 


Conclusion 

The use of discounts for lack of con- 
trol and lack of marketability can have 
a significant impact on the buy-out 
price of a minority shareholder’s inter- 
est in a closely held corporation. Thus, 
it is important for an attorney dealing 
with an appraisal or dissolution case 
(or the decision to bring such an action) 
to have an understanding of this issue 
and the relevant Florida statutes and 
decisions, as well as the significant 


decisions from around the country, in 
order to be prepared to address the 
potential arguments regarding the use 
of the two discounts.O 
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ComPANIESs 346, 394 (4th ed. 2000); James H. 
Eggart, Replacing the Sword with the Scal- 
pel: The Case for a Bright-line Rule Disallow- 
ing the Application of Lack of Marketability 
Discounts in Shareholder Oppression Cases, 
44 Ariz. L.REv. 213, 216 (2002). 

2 Fra. Stat. §607.1302 (2006). 

3 Td. Owners of limited partnership inter- 
ests and members in limited liability com- 
panies governed by Florida law have similar 
statutory appraisal rights to dpt out of such 
partnerships or limited liability companies 
and to receive the fair value of their owner- 
ship interest when faced with a merger or 
conversion. See Fa. Stat. §608.4351 and 
§608.4352 (limited liability companies) and 
§620.2113 and §620.2114 (limited partner- 
ships). 

4 Stat §607.1430 (2006). 

5 Star §607.1436 (2006). 

® Douglas K. Moll, Shareholder Oppres- 
sion and “Fair Value”: Discounts, Dates, and 
Dastardly Deeds in the Close Corporation, 
54 Duke L. J. 293, 310 (2004). In addition 
to these two main “shareholder-level” dis- 
counts, there are dozens of miscellaneous 
valuation discounts that are encountered 
less frequently that relate to some unique 
characteristic of the particular business 
ownership interest being valued. Pratt, et 
al., VALUING A BusINEss at 426. 

7 See FLA. Star. §607.1301(4)(c) (2006). 

8 Moll, Shareholder Oppression at 315. 

1d. 

10 Pratt, et al., VALUING A BUSINESS at 49. 

"See Moll, Shareholder Oppression at 
317. 

id, 

'S Liquidity means the ability to convert an 
investment into cash quickly and at a low 
and reasonable cost. Pratt, et al., VALUING A 
Business at 392. 

4 Moll, Shareholder Oppression at 317. 

15 

Td. 

'8 Td. at 311-312. 


19 Td. 


» Td. at 312-313. 

21 Td. 

23 An important issue that is often over- 
looked is whether the applicability of 
discounts for lack of control and lack of mar- 
ketability is a question of fact to be opined 
by the expert witnesses, or is a question of 
law to be decided by the court. Because the 
determination of fair value is a matter of 
statutory determination, it is a question of 
law, not fact. See Pueblo Bancorporation v. 
Lindoe, 63 P.3d 353, 360-61 (Colo. 2003) (the 
term “fair value” is a question of law, not a 
question of fact). As a result, the meaning of 
the term fair value should not be treated as 
a question of fact to be opined by apprais- 
ers. See Hogle v. Zinetics Medical, Inc., 63 
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P.3d 80, 84 (Utah 2002). Courts that are not 
educated on this issue often erroneously 
allow witnesses to define, as a question of 
fact, fair value and whether discounts are 
applicable to the determination of fair value. 
This is particularly important because many 
accountants, less familiar with statutory 
law than with generally accepted account- 
ing principles, under which fair value and 
fair market value have similar meanings, 
often view the terminology interchangeably. 
See SHANNON Pratt, THE LAwyer’s BusINEss 
VauaTiOn HanpBook 7 (2000). The opinions 
of accountants, who regularly provide expert 
witness testimony in cases involving busi- 
ness valuations, matter, as they are often 
determinative of not only the valuation of a 
shareholder’s interest, but also what factors 
are properly considered in a valuation. 

24 See Brown v. Arp and Hammond Hard- 
ware Co., 141 P.3d 673, 683 (Wy. 2006) 
(stating that “the vast majority of courts 
have determined that a minority discount 
should not be applied to determine fair value 
of a minority shareholder's interest”); Pueblo 
Bancorporation, 63 P.3d at 366-67 (stating 
that majority of decisions hold discounts for 
lack of marketability do not apply); Arnaud 
v. Stockgrowers State Bank of Ashland 
Kansas, 992 P.2d 216 (Kan. 1999) (“[clases 
and commentators suggest that the major- 
ity of states have not applied minority and 
marketability discounts when determining 
the fair value of stock”); Lawson Mardon 
Wheaton Inc. v. Smith, 734 A.2d 738 (NJ. 
1999)(equitable considerations have led 
the majority of states and commentators to 
conclude that marketability and minority 
discounts should not be applied when de- 
termining fair value); Charland v. Country 
View Golf Club, Inc., 588 A.2d 609, 613 (R.L. 
1991) (finding that lack of marketability 
and minority discounts should not apply to 
fair value determination under dissolution 
statute); see also HMO-W Inc. v.SSM Health 
Care Systems, 611 N.W.2d 250, 255 n.5 (Wis. 
2000) (holding that minority discounts are 
not appropriate when determining the 
value of minority shares in an appraisal ac- 
tion); Security State Bank v. Ziegeldorf, 554 
N.W.2d 884, 889-90 (Iowa 1996)(disallowing 
a marketability discount and holding that 
a marketability or minority discount would 
prevent a minority shareholder from receiv- 
ing the fair value of their pro rata share); 
Brown v. Allied Corrugated Box Co., Inc.,91 
Cal. App. 3d 477, 486-87 (Cal. Dist. Ct. App. 
1979) (rejecting use of discounts in action for 
election to purchase instead of dissolution). 

°5 Id.; Conway v. Carpenter, 43 Conn. L. 
Rptr. 422 (Conn. Super. 2007). 

* Arnaud v. Stockgrowers State Bank 
of Ashland, Kansas, 992 P.2d 216 (Kan. 
1999). 

28 Hansen, 957 P.2d at 41. 

8° Moll, Shareholder Oppression at 322. 

*! A.L.L, Principles of Corporate Gover- 
nance, §7.22, 314-15. 

®2 See Brown v. Arp and Hammond Hard- 
ware Co., 141 P.3d 673, 683 (WY 2006); 
Pueblo Bancorporation v. Lindoe, 63 P.3d 
353, 367 (Colo. 2003). 


88 See Munshower v. Kolbenheyer, 732 So. - 


2d 385 (Fla. 3d D.C.A. 1999); Ford v. Courier- 
Journal Job Printing Co, 639 S.W.2d 553 (Ct. 
App. Ky. 1982). 

34 See In the Matter of the Dissolution of 
Seagroatt Floral Co., Inc., 583 N.E.2d 287, 
290 (Ct. App. N.Y. 1991) (justifying the ap- 
plication of discounts by explaining that, in 
an election to purchase case, the valuation 
proceeding “avoids dissolution and allows 
the continuation of an operating business.” 
The valuation, therefore, is of an interest 
in a going concern. As a result, once the 
majority shareholders elected to buy out the 
minority, any charges of majority misconduct 
became irrelevant, and the only relevant 
consideration was what a willing purchaser 
in an arm’s length transaction would offer 
for the minority shareholder's interest in the 
company.). 

% Fra. Star. §607.1302 (2006). 

36 Star. §607.1302(2)(a) (2006). Section 
607.1302(2)(a) provides that appraisal rights 
shall not be available for the holders of any 
class or series of shares that is 1) listed on 
the New York Stock Exchange or American 
Stock Exchange or designated as a national 
system security on an interdealer quota- 
tion system by the National Association of 
Securities Dealers, Inc., or 2) not so listed or 
designated, has at least 2,000 shareholders, 
and the outstanding shares of such class or 
series of shares held by the shareholder has 
a market value of at least $10 million. 

37 Fra. Star. §607.1301(4) (2006). The 2005 
amendment added (4)(c) to the definition 
of “fair value,” amending the definition to 
exclude marketability and minority dis- 
counts. 

38 See Marilyn Cane, An Appraisal of “Fair 
Value” in the Revised Corporate Appraisal 
Statute Section 1.01, 30 Nova L. Rev. 333, 
335 (2006). 

2a. 

“| There is little legislative history dis- 
cussing the basis for the amendment or 
suggesting that the amendment was in- 
tended to create a two-tiered approach to 
fair value. However, a governor’s message 
to S.B. 1056 addresses this amendment. FL 
Gov. Mess., 2005 S.B. 1056. The governor’s 
message notes the bill includes changes to 
the appraisal rights of minority shares in 
closely held corporations, and that, “[I]t has 
been brought to my attention that these 
amendments may have been specifically 
designed, in both timing and effect, to alter 
the outcome of pending litigation in the 
Fifteenth Judicial Circuit Court of Florida 
.... Representative Goodlette, the bill’s co- 
sponsor, has assured me in writing that he 
had no intention of affecting the outcome of 
any pending litigation. Based on his assur- 
ances, I am transmitting the [clemmittee 
[s]ubstitute for Senate Bill 1056 with my 
signature.” Id. 

Fra. Star. §607.1436 (2006). 

Fra. Strat. §607.1301(2) (2006). 

Fra. Srar. §607.1436 (3) (2006). 

46 Fra. Star. §607.1436(4) (2006). 

47 See G&G Fashion Design, Inc. v. Garcia, 
870 So. 2d 870, 871 (Fla. 3d D.C.A. 2004). 

Fra. Strat. §607.1301 (2006). 
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50 See Munshower v. Kolbenheyer, 732 So. 
2d 385 (Fla. 3d D.C.A. 1999). 

5! Td. at 386. 

53 See Pueblo Bancorporation, 63 P.3d at 
367, which describes the Munshower deci- 
sion as being among the minority of decisions 
holding that discounts for lack of market- 
ability apply. 

54 Munshower, 732 So. 2d at 386. An ad- 
ditional problem is that courts sometimes 
erroneously use the terms “fair value” and 
“fair market value” as if they were inter- 
changeable. For example, in G&G Fashion 
v. Garcia, 870 So. 2d 870, 871 (Fla. 3d DCA 
2004), the plaintiff, a 50 percent shareholder, 
brought an action to dissolve the corporation, 
and the other 50 percent shareholder elected 
to purchase plaintiff’s shares pursuant to 
§607.1436. Id. The court recognized that 
the statute required the “fair value” of the 
plaintiff’s shares to be determined, stat- 
ing that “the trial court was obligated to 


. ‘determine the fair value of the petitioner’s 


shares as of the day before the date of which 
the petition [to dissolve the corporation] 
was filed ....” Id. Later in its opinion, the 
court discussed “fair value” and the fact that 
Florida case law does not define fair value 
and does not provide criteria for measuring 
fair value. Despite this discussion of “fair 
value,” the court then used the term “fair 
market value,” stating that “fair market 
value, being a question of fact, will depend 
upon the circumstances of each case” and 
suggesting that the court would make a fair 
market value determination. Id. 

55 See Munshower, 732 So. 2d 385. 

56 Star. §607.1301 (2006). 

57 Because there is no other Florida district 
court of appeal case on point, Munshower is 
binding on a Florida trial court and must 
be taken into account by a party arguing 
against discounts. See Pardo v. State, 596 
So. 2d 665, 666 (Fla. 1992). However, even 
if a Florida trial court, presented with the 
argument that discounts should not be ap- 
plied, concluded that Munshower was not 
distinguishable from the facts presented, 
the minority shareholder should still argue 
against the use of discounts to preserve the 
issue for appeal. 

58 See Charland, 588 A. 2d at 612. 
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It’s Not the Breach, It’s the Cover-Up 


Using Digital Forensics to Mitigate Losses and Comply 
With Florida’s Data Breach Notification Statute 


by Dana J. Lesemann - 


¢ Replacing a stolen laptop: $2,000. 


¢ Violating Florida’s Data Breach Notification Statute: Administrative fines up to $500,000. 
¢ Knowing how to protect yourself and your clients: Priceless. 


veryone knows a story about a lost laptop or per- 
sonal digital assistant (PDA) — the one that was 
left on the airplane or in the hotel room, or stolen 
out of a car. When employees lose equipment, it is 
an annoyance. But as of July 1, 2005, when Florida’s data 
breach statute went into effect, if that lost laptop or PDA 
contains unencrypted personal information about Florida 
employees, customers, or business associates, the company 
may have to notify every Florida resident whose data was 
compromised.'! Moreover, most companies have customers 
or advertise in more than one state. If they have an online 
presence, they could have customers or contacts in every 
state. Thus, it is incumbent on attorneys and their clients 
to become familiar with the data breach statutes not just 
in Florida, but in the other 36 states and the District of Co- 
lumbia where data breach laws have been enacted — each 
potentially subjecting companies to financial penalties.” 
Florida’s data breach statute was passed as part of a 
wave of similar laws that has been sweeping the country.’ 
This data breach fever started on the West Coast after 
California’s state Web site, which contained the Social 
Security numbers and other personal information of more 
than 250,000 state employees, was compromised in 2002. 
The state controller failed to notify affected employees.‘ 
This breach — and the way it was handled — led to the 
enactment of the first data breach notification statute by 
the California Legislature later in 2002.° 
In February 2005, Choicepoint, a commercial data 
broker, announced that it had unwittingly sold personal 
information regarding 145,000 individuals to a group of 
individuals engaged in identity theft. The company later 
said the breach in September had been uncovered in 2004 
— five months before it had alerted the victims in California 
pursuant to the California statute. Victims in other states 


were left out of the notice since no legal mandate required 
notification. This strict compliance with the letter of the 
law was a public relations nightmare for Choicepoint when 
non-California victims found out they had been omitted 
from the notice. Other states addressed the omission by 
stepping up to ensure their residents enjoyed protections 
similar to those created by the California Legislature.® A 
flood of similar disclosures soon followed,’ which triggered 
more data breach statutes. 


An Overview of Data Breach Statutes® 

e Personal Information — Florida, like most states, 
modeled its data breach statute, H.B. 481, after Califor- 
nia’s 2002 groundbreaking law, requiring notification to 
individuals if, as the result of a breach in a company’s 
computer security, an individual’s “personal information” 
is compromised.® Florida, like California, defines “personal 
information” as a person’s first name or initial and last 
name in combination with any one of the following pieces 
of data when either the name or the data is unencrypted: 

© Social Security number; 

¢ Driver’s license or state identification card number; 

e Account number, credit, or debit card number, in 
combination with any required security code, access code, 
or password that would allow access to an individual’s 
financial account."° 

Personal information does not include publicly available 
information that is available to the general public through 
federal, state, or local government records."' Florida’s 
new law requires that anyone conducting business in 
Florida and maintaining Florida residents’ unencrypted 
personal information on a computer system must notify 
those residents if that information has been “materially 
compromised.” 
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The definition of “personal informa- 
tion” in the Connecticut,'* Delaware," 
Illinois,’ Louisiana,'® Minnesota," 
Montana,'* Nevada,'® New Jersey,” 
Rhode Island,”! Tennessee,” Texas,”* 
and Washington” statutes tracks the 
language in California and Florida. 
Other states include additional ele- 
ments in the definition of “personal 
information”: The Arkansas” data 
breach notification statute encom- 
passes medical information; Georgia” 
and Maine’ include account pass- 
words or other personal identification 
numbers or access codes and any 
items that, even without the first and 
last name, could put an individual at 
risk of identity theft. North Dakota 
expands on the California model to 
include an employer’s identifica- 
tion number, date of birth, mother’s 
maiden name, and digital signature 
or other electronic information.” 

New York, on the other hand takes a 
different approach. The statute simply 
— and sweepingly — defines per- 
sonal information as “any information 
concerning a natural person which, 
because of name, number, symbol, 
mark or other identifier, can be used to 
identify that natural person,” plus the 
individual’s Social Security number, 
driver’s license number (or nondriver 
identification card number), account 
number, credit or debit card number, 
PIN, or other necessary code.” 

It is also worth noting that the data 
breach statutes in Hawaii,* Indiana,*" 
North Carolina,*? Massachusetts,** and 
Wisconsin™ include written as well 
as electronic data within the scope of 
their notification requirements. 

e Breach of the Security System — 
The Florida statute defines a “breach” 


of the security system as an “unlawful 
and unauthorized acquisition” of data 
that “materially compromises the 
security, confidentiality, or integrity 
of personal information.” The stat- 
ute provides little clarity, however, 
about what constitutes a breach that 
“materially compromise[s]” personal 
information. The relative gravity or 
“materiality” of a breach is not a func- 
tion of the number of records or indi- 
viduals whose personal information is 
compromised or whether any actual 
injury has occurred, but of whether 
any compromised record contains 
personally identifiable information. 
Thus, a breach of a system that con- 
tains “personal information” appears 
to be a prima facie case of a “material” 
breach.” For example, an ex-boyfriend 
who hacks into a computer system and 
targets the personal information of 
only his former girlfriend has effected 
a “material breach” of that system. 
The Florida definition of a security 
breach is different from the Califor- 
nia model in one significant way: 
California omits the term “material,” 
defining a breach simply as an “unau- 
thorized acquisition of computerized 
data that compromises the security, 
confidentiality, or integrity of personal 
information.”*” Nineteen states and 
the District of Columbia follow the 
California model.** Arizona,*® Idaho,*° 
Nevada,*! Oregon,*? and Tennes- 
see,** like Florida, define a breach as 
one that “materially” compromises 
personal information. However, in 
these statutes, as in Florida’s, “mate- 
riality” is undefined.** Connecticut,” 
Indiana,*® and North Dakota*’ do 
not mention materiality or injury to 
consumers, defining a security breach 


only as “unauthorized access to” or 
“acquisition of” computerized data. 
Louisiana,** Hawaii,*® Massachu- 
setts,°° Montana,°! New York, North 
Carolina,” Ohio,®® Pennsylvania,™ 
and Wyoming” take a different tack, 
incorporating the prospect of injury 
to the consumer into the definition 
of a security breach. For example, 
Massachusetts defines “breach of the 
security system” as: 
the unauthorized acquisition or unauthor- 
ized use of unencrypted data or, encrypted 
electronic data and the confidential process 
or key that is capable of compromising the 
security, confidentiality, or integrity of per- 
sonal information, maintained by a person 
or agency that creates a substantial risk of 


identity theft or fraud against a resident of 
the commonwealth.*® 


New York lists specific factors that 
an organization may consider in 
determining whether consumers’ per- 
sonal information has been acquired 
or is reasonably believed to have been 
acquired by an unauthorized indi- 
vidual including indications: 1) that 
the information is in the physical pos- 
session and control of an unauthor- 
ized person, such as a lost or stolen 
computer or other device; 2) that the 
information has been downloaded or 
copied; or 3) that the information was 
used by an unauthorized person, such 
as fraudulent accounts opened or in- 
stances of identity theft.*’ In Vermont, 
notice is not required if the company 
establishes that misuse of the con- 
sumers’ personal information is not 
reasonably possible. However, the 
company is also required to provide 
notice of that determination and a de- 
tailed explanation for that determina- 
tion to the Vermont attorney general 
or other relevant licensing agency.** 
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In light of these and similar require- 
ments in other states, as discussed be- 
low, companies seeking to determine 
whether consumers were injured or 
put at risk from a data breach would 
be wise to turn to outside experts in 
digital forensics to conduct the type of 
investigation and documentation that 
this type of inquiry requires. 

e Investigating the Data Breach — In 
Florida, if a business undertakes an 
“appropriate” investigation or con- 
sults with relevant federal, state, and 
local law enforcement and “reason- 
ably” determines that the breach has 
not — and likely will not — result in 
harm to the individuals whose per- 
sonal information has been acquired 
and accessed, it need not notify those 
individuals.*® In such cases, however, 
the statute requires that the business 
document its findings in writing and 
maintain the documentation for five 
years; failure to document or maintain 
the findings properly may result in a 
fine of up to $50,000. Similar provi- 
sions are included in the data breach 
statutes of Arkansas,*' Louisiana, 
and Oregon,® although only Oregon’s 
statute incorporates the requirement 
that any determination that there is 
no likelihood of harm to the consum- 
ers whose personal information has 
been acquired must be documented in 
writing and the documentation must 
be maintained for five years. 

Ten states, however, require orga- 
nizations to conduct a “reasonable” 
investigation of a security breach to 
determine whether there has been 
misuse of individuals’ information.® 
New Hampshire, for example, requires 
an entity to “immediately determine” 
whether misuse of individuals’ per- 
sonal information has occurred. The 
statutes do not provide detail on what 
steps satisfy the requirements for a 
“reasonable” investigation.” Never- 
theless, companies should be able to 
demonstrate reasonableness through 
documenting the steps taken, the 
relevant expertise of the personnel 
performing the investigation, and 
adequate and thorough reporting of 
the relevant findings to appropriate 
senior management and government 
agencies. In short, companies under- 
taking an investigation to determine 


whether a breach of the security of - 


their internal systems has or will lead 
to injury to their consumers’ need to 
be ready to show what they did to 
make that assessment. 

e Providing Notice — Absent an 
investigation or the involvement of 
law enforcement and the reasonable 
determination of no harm, Florida 
organizations suffering a material 
breach must notify the affected in- 
dividuals in writing, by e-mail, or 
through substituted notice® in a time 
frame prescribed by the statute: 


The notification shall be made without 
unreasonable delay, consistent with the 
legitimate needs of law enforcement, as 
provided in subsection (3) and paragraph 
10(a), or subject to any measures necessary 
to determine the presence, nature, and 
scope of the breach and restore the reason- 
able integrity of the system. Notification 
must be made no later than 45 days follow- 
ing the determination of the breach unless 
otherwise provided in this section. 


The statute provides two comple- 
mentary guidelines on when notice 
must be issued. Specifically, the 
notice must be made “without un- 
reasonable delay” but, in any event, 
not later than 45 days after there is 
a “determination of a breach.”* The 
45-day countdown to provide notice 
may appear stringent at first blush, 
but, as written, it is subject to either 
tolling or nullification in the follow- 
ing circumstances. First, the 45-day 
countdown is tolled when the victim- 
ized company is taking “measures 
necessary to determine the presence, 
nature, and scope of the breach and 
restore the reasonable integrity of the 
system.” These measures may take 
a substantial period of time and no 
outside time limit is specified in the 
statute. Second, the 45-day countdown 
for notice is nullified and no notification 
is required under Florida law if, after a 
reasonable investigation, the company 
determines that the breach has not 
and will not likely result in harm to the 
individuals whose personal information 
has been acquired and accessed.” 

Similar language is found in 22 
other state data breach statutes.” 
However, most states do not impose 
strict time frames on investigations 
and notifications, and instead require 
action “without unreasonable delay.” 
Thus, where there are no strict time 
limits, these clauses serve more as 
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implicit authorization for investiga- 
tion if none exists in the statute, and 
as a built-in explanation of what 
constitutes reasonable delay. 

Only the data breach statutes in 
Ohio” and Wisconsin” have the 45- 
day limits found in Florida’s data 
breach statute. Ohio’s statute con- 
tains a version of the caveat found 
in Florida’s law that makes the 
rigorous time constraints “subject 
to the legitimate needs of law en- 
forcement, and consistent with any 
measures necessary to determine the 
scope of the breach, including which 
residents’ personal information was 
accessed and acquired and to restore 
the reasonable integrity of the data 


_ system.” However, the conjunctive 


between these two clauses means that 
companies in Ohio and the six other 
states that have similar clauses” need 
to coordinate with law enforcement 
from the onset of the investigation of a 
data breach to ensure that the 45-day 
notification requirement is tolled. The 
only exception to Wisconsin’s require- 
ments, on the other hand, is if a law 
enforcement entity requests that the 
organization delay providing notice 
in order to protect an investigation 
or homeland security.” 

By contrast, 28 states require a 
company to provide notice in the 
“most expedient time possible” and 
“without unreasonable delay” or “as 
soon as possible.” In the 10 states 
that require companies to undertake 
investigations, companies generally 
must first conduct a “reasonable and 
prompt” investigation to determine 
the likelihood that personal informa- 
tion has been or will be misused; if so, 
they must then provide notice in the 
most expedient time possible. 

e Penalties — Under the Florida 
data breach statute, failure to provide 
notice when it is required subjects the 
company to harsh penalties: admin- 
istrative penalties of $1,000 a day for 
the first 30 days and up to $500,000 if 
the company does not notify affected 
individuals within 180 days.”* The 
statute assigns enforcement of the 
penalties to the Department of Legal 
Affairs and does not provide a private 
right of action.” 
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Washington State,** and Washington, 
D.C.” do have a private right of ac- 
tion under their state data breach 
statutes. In 14 other states, companies 
that do not comply with the statute 
face civil penalties ranging from $500 
a violation in Maine® to a maximum 
of $750,000 in Michigan,” and a range 
of penalties in between.* 

Finally, in 21 states the attorneys 
general may institute suit for actual 
damages or injunctive relief against 
organizations or individuals that 
violate the data breach statute.*° 

e Enforcement and Litigation Un- 
der the Data Breach Statutes — In 
the four years since the first data 
breach statute was passed in Cali- 
fornia in 2003, few state or federal 
complaints have been filed under 
the data breach statutes. In Florida, 
the Office of the Attorney General 
lists on its Web site one active pub- 
lic investigation involving Certegy 
regarding, inter alia, the adequacy 
of the notice the company provided 
with respect to a July 2007 breach of 
the records of 2.3 million consumers 
stolen by a former Certegy employee 
and sold to numerous data brokers 
and marketers.” In addition, the 
Florida attorney general is a part ofa 
multistate civil investigation into the 
security breach reported by the TJX 
Companies, the parent company of TJ 
Maxx, Marshalls, HomeGoods, and 
A.J. Wright stores. The TJX breach 
affected information regarding credit 
and debit card sales transactions in 
TJX’s stores in the United States, 
Canada, and Puerto Rico during 
2003, as well as such information for 
these stores from mid-May through 
December 2006.°' TJX also faces nu- 
merous individual and class action 
suits filed by consumers across the 
country.*” Both the private litigation 
and the public enforcement actions 
appear to be focused on claims aris- 
ing under TJX’s failure to protect 
consumers’ personally identifiable 
information, not on the company’s 
failure to notify the victims upon the 
discovery of the breach.** 

In California, plaintiffs filed a 
federal class action suit against 
Cardsystems, Merrick Bank, Visa, and 
MasterCard for negligence and failing 
to notify consumers regarding a 2005 - 


data breach in federal district court; 
the judge remanded the case to state 
court in October 2006 and did not rule 
on the merits of the claim.” 

In addition, as noted above, in 2006, 

ChoicePoint was sued by the FTC, 
but that action was brought under 
the FTC Act for unfair and deceptive 
acts or practices.” A class action suit 
alleging that Old National Bancorp’s 
negligence led to a 2005 data breach 
was recently rejected by the Seventh 
Circuit on the grounds that “without 
more than allegations of increased 
risk of future identity theft, the plain- 
tiffs have not suffered a harm that the 
law is prepared to remedy.” Although 
the plaintiffs relied on a theory of 
negligence for their claim, the Seventh 
Circuit looked to the Indiana data 
breach statute and ruled that: 
[t]he provisions of the statute applicable to 
private entities storing personal informa- 
tion require only that a database owner 
disclose a security breach to potentially 
affected consumers; they do not require the 
database owner to take any other affirma- 
tive act in the wake of a breach. If the da- 
tabase owner fails to comply with the only 
affirmative duty the duty to disclose — the 
statute provides for enforcement only by 
the [a]ttorney [gleneral of Indiana. It cre- 
ates no private right of action against the 
database owner by an affected customer. 
It imposes no duty to compensate affected 
individuals for inconvenience or potential 
harm to credit that may follow.*’ 

The paucity of reported cases on 
the data breach statutes may be due 
to the effectiveness of the notifica- 
tions that companies are providing 
after a breach or maybe because state 
enforcement agencies and consum- 
ers have failed to take advantage of 
a legal tool that has been provided 
to them. However, 23 state statutes, 
including Florida, also contain lan- 
guage allowing companies to take 
“any measures necessary to deter- 
mine the presence, nature, and scope 
of the breach and restore the reason- 
able integrity of the system” and 
10 state statutes include language 
requiring companies to undertake 
reasonable investigations to deter- 
mine the scope of the breach. Thus, 
when companies face a data breach 
— and the prospect of litigation — it 
would be in their best interest to 
consider how they will approach such 
an investigation and the stakes at 
risk. 
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Using Digital Forensics to 
Investigate a Data Breach 

An organization confronting a data 
breach likely will turn first to its inter- 
nal system administrators but would 
be well-advised not to stop there when 
investigating the incident and evalu- 
ating its potential harm. Given the 
stakes of such digital investigations, 
many organizations in these difficult 
circumstances find it prudent to em- 
ploy experts in digital forensics and 
investigation to determine whether 
the breach has not — and likely will 
not — result in harm to the individuals 
whose personal information has been 
acquired and accessed. While there 
are many reasons why using outside 


_ experts may be preferable, three stand 


out. First, IT professionals, who have 
no digital forensics training or expe- 
rience, often mishandle evidence and 
can inadvertently do more harm than 
good. Second, a company’s system 
administrators or IT consultants may 
have inadvertently contributed to the 
data breach, which could put their job 
in jeopardy, and thus may have an 
incentive not to disclose all of the cir- 
cumstances surrounding the breach. 
Third, even if no conflict exists, most 
internal IT departments simply lack 
the required expertise to conduct the 
sort of sophisticated investigation nec- 
essary to meet the statute’s adequacy 
requirement. 

© Conflict of Interest — An internal 
IT group may be hesitant to admit 
that the breach was caused by an 
internal security weakness for fear 
that any blame for the vulnerability 
leading to the breach will be placed at 
their feet. In fact, IT personnel may 
even be concerned about suspicions of 
complicity in the data compromise. For 
example, if a company discovers that 
customer sales data may have been il- 
licitly copied from a shared file server, 
its first step might be to work with 
the IT department to determine if the 
data was downloaded to an identifi- 
able computer in order to determine 
whether the company must notify its 
customers. However, members of the 
IT department might be reluctant 
to cooperate or conduct a thorough 
investigation if they fear being held 
responsible for failing to secure the 
data from an unauthorized user who 
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was able to connect to a file server. In 
one case, a company that experienced 
a data breach fired its IT consultants 
because they failed to apply security 
patches to e-commerce systems, ex- 
posing their customer database with 
credit card numbers to unauthorized 
access. Thus, relying solely on an IT 
department to conduct this type of 
investigation may not result in the 
type of “appropriate” investigation 
contemplated by the Florida Legis- 
lature in FS. §817.5681(10)(a) or the 
legislatures in the other states that 
require or permit investigations.” 

Investigative Inexperience —Com- 
petency poses an even greater issue. 
When networks are compromised and 
sensitive data are exposed, investiga- 
tors need a wide range of skills to 
preserve and analyze volatile digital 
evidence. Members of an IT team rare- 
ly have the forensic skills necessary to 
analyze log files and network traffic, 
properly collect and examine volatile 
digital evidence, and use state-of- 
the-art forensic analysis techniques 
and tools to reconstruct events sur- 
rounding the data breach. Untrained 
responders frequently make matters 
worse because mistakes and perceived 
negligence can create added liability. 
For example, privacy violations dur- 
ing an investigation may not only 
undermine a case, but can also open 
the organization to countersuits. 

© Nonforensic Handling of Digital 
Evidence — The first reaction of an 
untrained individual when faced 
with a data breach is to examine the 
computers in question in an effort to 
determine what occurred. Delving 
into a digital investigation without 
taking the necessary steps to preserve 
the evidence in a forensically sound 
manner can alter or obliterate digital 
evidence that may be crucial to the 
investigation. Something as simple 
as changing the “last accessed” dates 
on the compromised computer system 
may make it impossible to ascertain 
whether an intruder gained unau- 
thorized access to the data at issue. 
In addition, even if evidence of illegal 
activity is found, failures to handle 
digital evidence in a forensically sound 
manner can prevent an organization 
from taking legal action against the 
culprit or making a successful crimi- 


nal referral to law enforcement. 

One of the keys to forensic sound- 
ness is documentation. A solid case 
is built on supporting documentation 
that reports on where the evidence 
originated and how it was handled. 
In addition to characteristics of the 
evidence source, such as the time on 
a computer hardware clock or the 
number of sectors of a hard drive, 
an audit log and chain of custody 
enables an independent examiner to 
authenticate the evidence and assess 
its integrity and completeness. 

An alternative method of conduct- 
ing an “appropriate” investigation is 
using the assistance of outside digital 
forensic examiners and investigators 
who are able to interview members 
of the IT department and examine 
potentially compromised computer 
systems, without any perceived or ac- 
tual conflict of interest. For example, 
the first step in the scenario outlined 
above might be to interview the ap- 
propriate members of the IT group on 
how their file security policies, if they 
exist, are implemented. Next, after 
preserving available digital evidence 
in a forensic manner, the investiga- 
tors would forensically analyze the 
computers and any network-level 
logging in an attempt to determine 
when the file had been accessed, and 
what computers were connected to the 
file server at that time. That, in turn, 
might lead the examiners to image 
and analyze the computers connected 
to the file server around the time of 
the data breach. The result of the 
forensic analysis is a fuller picture 
of how, when, and by whom the data 
was accessed — in a documented 
and evidentiary sound form. This 
investigation and analysis will put 
the company in the best position pos- 
sible to determine whether personal 
identifying information was on the 
drive and whether they are required 
to make any notifications under the 
Florida statute. 

e Encrypted Data: An Exception to 
the Notification Requirement — The 
next step in evaluating whether the 
data breach will likely result in harm 
to the individuals whose personal in- 
formation was acquired and accessed 
is determining the difficulty a thief 
might have in restoring the personal 
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data. Under the Florida statute — and 
each of the other data breach statutes 
—acompany is not required to report 
a data breach if the compromised 
information is encrypted.’ Florida’s 
statute, like 24 other states and the 
District of Columbia, however, does 
not set forth any standard for en- 
crypting the personal information.'' 
Under these statutes, any algorithm, 
no matter how weak can be held out 
as “encryption,” even though it may 
be vulnerable to a basic attack. For 
example, the industry standard is now 
128-bit encryption, which protects 
data against “brute-force decryption 
attacks,” through the use of a com- 
puter to exhaustively calculate and 


_ try every possible encryption key one 


by one. A laptop that is protected by 
weak encryption, however, will suc- 
cumb to such attacks quickly and 
that “encryption” may be essentially 
worthless in the hands of a technically 
sophisticated attacker. 

On the other hand, the lack of a 
standard could also be interpreted as 
saying that data that are very difficult 
and expensive — such as compressed 
backup tapes containing credit card 
data that require specialized pro- 
grams to restore — are de facto en- 
crypted. Thus, in order to determine 
whether a loss of unencrypted backup 
tapes will “likely result in harm” to any 
individuals whose personal informa- 
tion was stored on those tapes, a digital 
forensics team would look at 1) the cost 
and availability of the back-up tape 
hardware needed to read the tapes; 2) 
the cost and availability of the back- 
up software used to create the tapes; 
3) whether the volume of the data 
would pose any difficulty for a skilled 
attacker; 4) how much of the data was 
in a compressed or proprietary format, 
or was spanned across multiple tapes; 
and 5) what impact the format would 
have on reading the data. 

¢ Documenting the Findings — If 
the company determines that there 
has been no material breach or that 
a breach will not result in harm to 
the affected individuals, the Florida 
statute requires that it document 
those findings in writing and main- 
tain that documentation for five 
years.’ Organizations that fail to 
properly document their findings 


and maintain those findings for five 
years face administrative fines of up 
to $50,000.'°* Moreover, a failure to 
maintain basic forensic standards 
could lead to a later finding that the 
organization’s determination that 
there was no material breach was 
not, in fact, “reasonable.”'™ If the 
organization failed to notify Florida 
residents based on that determina- 
tion, it could face administrative fines 
of up to $500,000.'° 

Where the stakes are so high, an 
organization facing a data breach is 
well advised to consult an outside 
expert with extensive experience in 
conducting such investigations rather 
than undertaking such an effort on 
its own, most likely for the first time. 
Relying on consultants who are cre- 
dentialed, published, and certified in 
digital forensics, who have testified 
in court on similar issues, and who 
provide peer-reviewed work will give 
credence to findings regarding the 
organization’s obligation to provide 
notice to consumers. 

e Before the Breach — Tools are 
readily available to help mitigate the 
losses associated with data breaches. 
Deploying encryption software that 
meets industry standards serves two 
purposes. First, F.S. §817.5681(1)(a) 
requires organizations to notify indi- 
viduals only when “unencrypted” per- 
sonal information is compromised.’ 
Thus, organizations should consider 
deploying encryption software to en- 
crypt personal information to protect 
consumers and avoid the burdensome 
notification requirements. In addition, 
deploying encryption software that 
meets industry standards will protect 
the organizations’ own proprietary 
information. 

Second, legal and IT departments 
should also work together to create 
a data map before a breach happens. 
Identifying where a company’s data 
are located before an incident is cru- 
cial so that digital forensic examiners 
are able to identify what information 
has been lost or compromised. 

Finally, companies should pre- 
pare their IT systems as a source of 
evidence to support effective incident 
handling. Organizations that do so 
put themselves in a better position 
to mitigate the increasing costs and 


penalties associated with the expo- 
sure of sensitive data. Organizations 
that lack forensic preparedness gen- 
erally find that they are unable to 
answer fundamental questions relat- 
ing to breaches of security, including 
whether sensitive information was 
exposed, how and when the security 
breach occurred, and who was respon- 
sible. Determining whether sensitive 
information has been exposed can 
make the difference between having 
to disclose and not. 


Conclusion 

Data breach statutes in Florida 
and throughout the country present 
a web of conflicting obligations for 
companies and their lawyers that 
may potentially expose organizations 
to millions of dollars in fines and 
civil liability if obligations under the 
laws are ignored or misunderstood. 
The data breach statutes in Florida 
and throughout the country allow 
companies to forego notifying indi- 
viduals whose personal information 
may have been compromised if the 


company “reasonably” determines 
that the breach did not — and likely 
will not — result in harm to those 
individuals. Although the statutes 
do not provide detail on what steps 
satisfy the requirements for a “reason- 
able” investigation,” companies should 
be able to establish reasonableness 
by documenting the steps taken, the 
relevant expertise of the personnel 
performing the investigation, and 
adequate and thorough reporting of 
the relevant findings to appropriate 
senior management and government 
agencies. 

Companies that undertake this task 
on their own face extraordinarily high 
stakes in terms of potential fines and 
risk to their reputation should the 
company rely on untrained person- 
nel or individuals with conflicts of 
interest. Thus, when a laptop, PDA, 
or hard drive containing sensitive 
client or customer data goes missing 
or when servers containing such data 
are compromised, companies are well- 
advised to minimize their risk of fines 
by relying on experts in digital foren- 
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sics to investigate the origin, nature 
and extent of the breach, and provide 
a determination as to whether the 
breach resulted in harm to individuals 
whose personal information has been 
compromised.Q) 


Stat. §817.5681(5). The statute 
excludes from the definition of “personal 
information” publicly available informa- 
tion that is lawfully made available to the 
general public from federal, state, or local 
government records or widely distributed 
media. 

2 See cites and discussion of relevant 
provisions of the state data breach laws 
infra. 

8’ Consumers Union, Notice of Security 
Breach State Laws, www.consumersunion. 
org/campaigns/Breach_laws_May05.pdf. 

* See, e.g., Anthony D. Milewski, Jr., 
Compliance with California Privacy Laws: 
Federal Law Also Provides Guidance to 
Businesses Nationwide, 2 SuHipDLer J. L. 
Com. & Tecnu. 19 (Apr. 14, 2006), available 
at www.lctjournal.washington.edu/Vol2/ 
a019Milewski.html, and sources cited 
within. 

5 CaL. Civ. Cope §§1798.80 et seg. See 
also Milewski, Compliance with California 
Privacy Laws at 19. 

§ Federal Trade Commission, ChoicePoint 
Settles Data Security Breach Charges; 
to Pay $10 Million in Civil Penalties, $5 
Million for Consumer Redress, www-.ftc. 
gov/opa/2006/01/choicepoint.shtm. In 2005, 
the FTC required Choicepoint to pay $15 
million in fines and redress relating to the 
data breach. 

7 See Privacy Rights Clearing House, A 
Chronology of Data Breaches, www.priva- 
cyrights.org/ar/ChronDataBreaches.htm. 

5 The Privacy Law Blog maintained by 
Proskauer Rose LLP contains links to 
most of the statutes cited here. See pri- 
vacylaw.proskauer.com/2007/08/articles/ 
security-breach-notification-l/breach-law- 
data/#more. Although Oklahoma enacted 
a data breach notification statute in 2006, 
its provisions apply only to state agen- 
cies, boards, commissions, or other units 
or subdivisions of the state government. 
See O.S. §3113.1. Because of the limited 
applicability of Oklahoma’s data breach 
statute, this article omits any discussion 
of its substantive provisions. 

Fra. Stat. §817.5681, et seq. 

10 Fia. Star. §817.5681(5). 

1 Fra. Star. §817.5681(1)(a). Compare to 
Cat. Crv. §1798.82(e), which defines 
“personal information” in California’s data 
breach statute. For the purposes of the 
“criminal use of personal identification 
information” (identity theft), both the 
Florida and California statutes define “per- 
sonal information” much more broadly and 
include biometric data, medical records, 
passport number, postal or e-mail address, 
telephone number, and many other pieces 
of information. FLA. Star. §817.568(1)(f)(1); 
Ca. PENAL Cope §530.5. 

2 Fa. Stat. §817.5681 (4). 

8 Conn. Gen. Stat. §36a-701b, at §3(2). - 


4 Det. Cope. ANN. Tir. 6, §§12B 101-104 , 
at §12B-101(3). 

6 815 ILCS 530/5. 

La. Rev. Stat. ANN. §§3071, at 
§3073(3)(a). 

17 Minn. Stat. §325E.61, at §1(e). 

Mont. Cope ANN. §30-14-1704, at 
§7(1). 

NRS 603A.220. 

20 N.J. Stat. ANN. §56:8-163, at §10. 

21 R.I. Gen. Laws, §11-49.2-1, at 11-49.2- 
5(c). 

22 Tenn. Cope ANN. §47-18-2107, at (a)(3). 

23 Tex. Bus. & Com. Ann: §48.103. 

24 Wasu. Rev. Cope Tir. 19, at §2(1). 

25> Ark. Cope ANN. §4-110-103. 

26 Ga. Cope §10-1-911(5). 

27 10 Maine Rev. Stats. §1347(6). 

28 N.D. Cent. Cope §51-30-01(2)(a). 

29 N.Y. Gen. Bus. Law. §899-aa(1)(a)-(b) 
(emphasis added). 

30 Haw. Rev. Star. Tir. 2/Act. 135. 

31 IC 24-4,9-2-2 (2)(a). 

82 N.C. Gen. Stat. §75-65(a). 

33 Mass. Rev. Srats., §93H 1(a). 

34 See Wis. Star. §895.507(b). In fact, Wis- 
consin’s data breach statute never men- 
tions electronic data or computer systems, 
but requires an organization to notify all 
consumers — not merely Wisconsin resi- 
dents — if it becomes aware that someone 
has acquired personal information without 
authorization to do so. See Wis. Star. §895 
507(2). 

Fla. Star. §817.5681(4). A standard 
provision, also found in Florida, is the 
exemption for the good faith acquisition 
of personal information by an employee or 
agent of the person, which is considered not 
to be a breach of the security of the system, 
provided the information is not used for 
a purpose unrelated to the business or 
subject to further unauthorized use. See 
Stat. §817.5681(4). 

36 See Eric Friedberg and Michael Mc- 
Gowan, Lost Back-Up Tapes, Stolen Laptops 
and Other Tales of Data Breach Woe, THE 
CompPutTER & INTERNET Lawyer (Oct. 2006). 

37 §1798.82(d). 

38 The 19 states that define “security 
breach” without referencing “materiality” 
are Arkansas, see ARK. CopE ANN. §4-110- 
103(1)(A); Colorado, see Cot. Rev. Star. 
§6-1-716(a); Delaware, see DEL. CopE ANN. 
Tir. 6, §12B-101(a); Georgia, see Ga. CoDE 
Ann. §10-1-911(1); Illinois, see 815 ILCS 
530/5; Indiana, see IC 24-4.9-2-2; Kansas, 
see Kan. Stat. ANN. §50-7a01(h); Maine, see 
Me. Rev. Stat. Ann. Tit. 10, §1347(1); Mary- 
land, see Mp. ANN. §14-35-4(A)(1); 
Michigan, see MCL §445.63(3)(b); Minne- 
sota, see Minn. Star. §325E.61, Subdiv. 1(d); 
Nebraska, see Nes. Rev. Stat. §87-802(1); 
New Hampshire, see N.H. Rev. Star. ANN. 
§359-C:19 V; New Jersey, see N.J. Srar. 
Ann. C.56:8-161(10); Rhode Island, see R.I. 
Gen. Laws §13-44102; Texas, see Tex. Bus. 
& Com. Cope Ann. §48.103; Utah, see UTAH 
Cope ANN. §13-44-102(1)(a); Vermont, see 
Vr. Stat. ANN. Tir. 9, §2430(8)(A); Washing- 
ton, see Wasu. Rev. Cope §19.255.010(4); 
District of Columbia, see D.C. Copr §28- 
3851(1). 

89 Ariz. Rev. Stat. §44-7501. 

40 TpaHo Cope §28-51-104(2). 
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41 NRS 603A.020. 

42 §.B. 583, §2(1)(a). 

43 Tenn. Cope. ANN. §47-18-2107(b). 

44 See notes 29 through 33. 

45 Conn. Gen. Stat. §36a-701(b). 

46 IC 24-4,9-2-2. 

47 Haw. Rev. Star. Tir. 26/Act. 135. 

48 La. R.S.A. §3073(2). 

49 Haw. Rev. Start. Tit. 26/Act 135, §2, §-1. 

50 Section 16, Ch. 93H, §1(G) of the Acts 
of 2007. 

51 Mont. Cope. ANN. §30-14-1704(4)(a). 

52 N.C. Gen. Stat. §75-61(14). 

53 Ouro Rev. Cope ANN. §1349.19(A). 

54 712, §2(a). 

55 W.S. 40-12-501(a). 

56 Section 16, Ch. 93H, §1(G) of the Acts 
of 2007 (emphasis added). 

57 N.Y. Gen. Bus. Law, §899-aa(c). 

58 Vr, Stat. ANN. Tit. 9, §2435(d)(1). 

59 Stat. §817.5681(10)(a). 

60 Stat. §817.5681(10)(a)—(b). 

61 Ark. CopE ANN. §1167, §4-110-105(d). 

6 La. R.S.A. §3074(G). 

63 §.B. 583, §2(7). 

Td. 

6 The 10 states that require organiza- 
tions to conduct an investigation upon 
discovering a data breach are Arizona, see 
Ariz. Rev. Star. §44-7501A; Connecticut, 
see Conn. GEN. Stat. §36a-701(b); Idaho, 
see IpAHO CopE §§28-51-105; Kansas, see 
Kan. Stat. Ann. §§70-7102; Maine, see 
Me. Rev. Strat. ANN. Tit. 10, §1348; Mary- 
land, see Mp. Cope Ann. §14-3504(B)(3); 
Nebraska, see Nes. Rev. Stat. §87-803(1); 
New Hampshire, see N.H. Rev. Start. ANN. 
§359-C:20 I(a); Utah, see ANN. 
§13-44-202(1)(a); and Wyoming, see WS. 
§40-12-501(a). 

66 Stat. §817.5681(6). 

Star. §817.5681(1)(a). 

68 Jd. 

“Jd. 

7 See Fia. Stat. §817.5681(10)(a). 

1 The 22 states with similar provi- 
sions are Arkansas, see ARK. CoDE ANN. 
§4-110-105(d); California, see Ca. Civ. 
Conk §1798,82(a); Colorado, see Cou. Rev. 
Stat. §6176(2); Georgia, see Ga. CopE ANN. 
§10-1-912(a); Hawaii, see Haw. Rev. Star. 
Tir. 26/135 §-2; Illinois, see 815 ILCS 
530/10(a); Kansas, see Kan Stat. ANN. §50- 
7a02; Louisiana, see La. Rev. Star. §3074; 
Maine, see Title 10, §1348.1; Maryland, see 
Mp. Cope Ann. §3504(D)(1); Michigan, see 
MCL §445.72(12)(4); Minnesota, see MINN. 
Start. §325E.61, Subdiv. 1(a); Montana, see 
Mont. Cope ANN. §30-14-1704(1); Nevada, 
see NRS 603A.220(1); New Jersey, see N.J. 
Stat. ANN. §56:8-163(12)(a); New York, 
see N.Y. Gen. Bus. Law, §899-aa(2); North 
Dakota, see N.D. Cent. Cope §51-30-02; 
Pennsylvania, see S.B. 712 §3(a); Rhode 
Island, see ‘R.I. Gen. Laws, §11-49.2-3; 
Tennessee, see TENN. CopE ANN., §47-18- 
2107(d); Texas, see Tex. Bus. & Com. CopE 
Ann. §48.103(b); and Utah, see Uran CopE 
ANN. 13-44-202(2). 

72 Ouro Rev. Cope ANN. §1349.9(B)(2). 

73 Wis. Stat. §895.507(3). 

Ouro Rev. Cope ANN. §1349.9(B)(2). 

7 The six other states that have similar 
clauses are Connecticut, see Conn. GEN. 
Star. §36a-701b(b); Idaho, see InAHO CopE 


§§28-51-105; Nebraska, see Nes. Rev. Star. 
§87-803(1); Delaware, see ANN. 
Tit. 6, 12B-102(a); Indiana, see IND. CopE 
§24-4.9-3-3; North Carolina, see N.C. Grn. 
Stat. §75-65; and Oregon, see SB 583, 
§3(1). 

7 Wis. Stat. §895.507(3). 

7 The 28 states that require a company 
to provide notice in the “most expedient 
time possible” and “without unreasonable 
delay” or “as soon as possible” are Arkan- 
sas, see ARK. Cope ANN. §4-110-105(d); 
California, see CAL. Civ. Cope §1798,82(a); 
Colorado, see Cot. Rev. Star. §6176(2); 
Connecticut, see Conn. Gen. Star. §36a- 
701b(b); Delaware, see Cope ANN. Tir. 
6, 12B-102(a); District of Columbia, see 
D.C. Cope §28-3852(a); Georgia, see Ga. 
Copr ANN. §10-1-912(a); Hawaii, see Haw. 
Rev. Star. Tir. 26/Act 135, §-2; Illinois, see 
815 ILCS 530/10(a); Indiana, see INp. CopE 
§24-4.9-3-3; Louisiana, see La. Rev. Star. 
§3074; Massachusetts, see Ch. 82 of the 
Acts of 2007, Ch. 93H(3); Michigan; see 
MCL §445.72(12)(4); Minnesota, see MINN. 
Strat. §325E.61, Subdiv. 1(a); Montana, see 
Mont. Ann. §30-14-1704(1); Nevada, 
see NRS 603A.220(1); New Jersey, see N.J. 
Stat. ANN. §56:8-163(12)(a); New York, 
see N.Y. Gen. Bus. Law, §899-aa(2); North 
Carolina, see N.C. GEn. Star. §75-65; North 
Dakota, see N.D. Cent. Cope §51-30-02; Or- 
egon, See SB 583, §3(1); Pennsylvania, see 
S.B. 712 §(3)(a); Rhode Island, see R.I. Gen. 
Laws, §11-49.2-3; Tennessee, see TENN. CODE 
ANN., §47-18-2107(d); Texas, see Tex. Bus. & 
Com. Cope ANN. §48.103(b); Utah, see Urau 
Copr ANN. 13-44-202(2); Vermont, see Vr. 
Stat. Ann. Tit. 9 §2435(b)(1); Washington, 
see Wasu. Rev. Cone §19.255.010(1). 

Stat. §817.5681(1)(b). The sanc- 
tions for failure to notify, however, apply 
per breach and not per individual affected 
by the breach. Id. 

79 See Fia. Svat. §817.5681(11). 

80 See Cau. Civ. CopE §1798.84. 

SL Td. 

82 N.H. Rev. Stat. ANN. §359-C:21. 

83 N.C. Gen. Stat. §75-65-(i). 

84 Wasn. Rev. Cope. 19.255(10)(a). 

85 D.C. §28-3853(a). 

86 Me. Rev. Star. ANN., Tit. 10 §1349.2. 

87 Micu. S.B. 309, §12 (13-14). 

88 In Arizona, companies face civil penal- 
ties up to $10,000, see Ariz. Rev. Srar. §44- 
7501(H); Hawaii, civil penalties up to $2,500 
for each violation, see Haw. Rev. Srar. Tir. 
25/Act 135 §-3; Idaho, fines of up to $25,000 
per breach, see IpaHo Cope §28-51-107; 
Indiana, civil penalties up to $150,000 per 
deceptive act; see IC 24-4.9-4-2. 

8° The 14 states in which state attorneys 
general have authority to bring suits for 
damages or injunctive relief are Arkansas, 
Ark. CopE ANN. §4-109-108; Colorado, Cot. 
Rev. Stat. §6176(4); Connecticut, Conn. 
Gen. Stat. 36a-701b(g); Delaware, DEL. 
Cope Ann. Tir. 6, §12B-106; Illinois, 815 
ILCS 530/20; Kansas, Kan. Stat. ANN. 
§50-7a02(g); Louisiana, La. Rev. Stat. ANN. 
§3075; Maine, Mr. Rev. Star. ANN. Tit. 10 
§1349.2 ; Maryland, Mp. Copr Ann. §14- 
3508; Massachusetts, Ch. 93H, §6; Min- 
nesota, Minn. Stat. Subdiv. 6; Nebraska, 
Nes. Rev. Stat. §87-806; Nevada, NRS 


§603A.920; New Jersey, C.56:8-166; North 
Carolina, N.C. Gen. Stat. §75-65(i); North 
Dakota, N.D. Cent. Copr §51-03-07; Ohio, 
Onto Rev. Cope Ann. §1349.19(1); Pennsyl- 
vania, S.B. 712 §8; Tennessee, TENN. Cope 
ANN., 47-18-2106; Texas, Tex. Bus. & Com. 
Cope Ann. §48.201; Utah, UTAH Cope ANN. 
§14-44-301(4); Vermont, Vr. Star. ANN. Tir. 
9 §2435(g); Wyoming, W.S. 40-12-502(f). 

% See Active Public Consumer-related 
Investigation of Certegy Check Services, 
Inc., Case No. L07-3-1109, myfloridalegal. 
com/__85256309005085AB.nsf/0/8B92E2 
2923AF376C852573240063987E?Open& 
Highlight=0,data,breach. 

*! The Commonwealth of Massachusetts 
Office of the Attorney General, Massachu- 
setts Attorney General Martha Coakley 
Leads Multi-state Investigation Into TJX 
Security Practices, www.mass.gov/?page 
ID=pressreleases&agld=Cago&prModN 
ame=cagopressrelease&prFile=2007_02_ 
07_tjx_investigation.xml. 

® The actions filed against TJX, the par- 
ent company of TJ Maxx, include Robinson 
v. TIX Companies, Inc., et al., 07-cv-02139 
(N.D. Ill.); Ariaris, et al. v. TJX Companies, 
Inc., et al., 07-cv-10769 (D. Mass.); Mas- 
sachusetts Bankers Ass’n, et al. v. TJX 
Companies, Inc., et al., 07-cv-10791 (D. 
Mass.); Wardrop v. TJX Companies, Inc., 
et al., 07-cv-00430 (W.D. Mich); Taliaferro, 
et al. v. TJX Companies, Inc., et al., 07- 
cv-00388 (S.D. Ohio); Lack, et al. v. TJX 
Companies, Inc., et al., 07-cv-00233 (E.D. 
Tex.); Lamb, et al. v. TJX Companies, Inc., 
et al. ,0'7-cv-00379 (W.D. Mo.); Roberts, et al. 
v. TJX Companies, Inc., et al., 07-cv-02887 
(N.D. Ill.); and Mace v. TJX Companies, 
Inc., et al., (D. Mass.), which has been 
administratively designated as the lead 
case with respect to all actions pending in 
the District of Massachusetts, which have 
been consolidated. 

%3 In addition, a Miami man charged by 
the Office of Statewide Prosecution pleaded 
guilty to charges arising out of his involve- 
ment in an identity theft ring that used 
personally identifiable information stolen 
from that data breach. In the scam, the de- 
fendant coordinated the use of counterfeit 
cards with stolen credit card data to pur- 
chase gift cards at Wal-Mart or Sam’s Club. 
This defendant and other co-conspirators 
then redeemed the gift cards to purchase 
jewelry and electronic equipment. Accord- 
ing to the Office of the Attorney General, 
the total loss from the scheme could be $3 
million. See Office of the Attorney Gen- 
eral, Ringleader of ID Theft Operation 
Sentenced to 5 Years in Prison, myflori- 
dalegal.com/__852562220065EE67.nsf/ 
0/3D930E6715D0935D85257355005143 
E9? Open&Highlight=0,data,breach. 

° Parke v. Cardsystems, 2006 US. Dist. 
LEXIS 77241 (N.D. Cal., Oct. 11, 2006). 

% See Federal Trade Commission, Choice- 
Point Settles Data Security Breach Charg- 
es; to Pay $10 Million in Civil Penalties, $5 
Million for Consumer Redress, www.ftc. 
gov/opa/2006/01/choicepoint.shtm. 

% Pisciotta v. Old National Bancorp, 2007 
USS. App. LEXIS 20068 at *27 (7th Cir.). 

7 Td. at *18-19. 

% See note 69. 


%” See section in text subtitled, “Investi- 
gating the data breach.” 

100 For the relevant provisions exempting 
encrypted data when determining whether 
notification to consumers is required, see 
Arizona, Ariz. Rev. Stat. §7501 (A); Arkan- 
sas, ARK. CopE. ANN. §110-103(7); California, 
Cat. Civ. §1798.81.5(d)(1); Colorado, 
Cot. Rev. Star. §6-1-716(d)(1); Connecticut, 
Conn. GEN Stat. §361-701b(a); Delaware, 
Dev. Cope ANN. Tir. 6, §12B-101(2); Florida, 
see FA. Stat. §817.5681(1)(A); Georgia, see 
Ga. Cope Ann. §10-1-911(5); Hawaii, see 
Haw. Rev. Srar. Tir. 26/Act 135 §1; Idaho, 
see IDAHO CobE §28-51-1-104(2); Illinois, see 
815 ILCS §530.15; LC. 2.4-4.9-3-1; Kansas, 
see Kan. Sat. ANN. §50-7a01(h); Louisiana, 
see La. Rev. Star. ANN. §3073(4)(a); Maine, 
see Mr. Rev. Strat. ANN. Tit. 10 §1347(6); 
Maryland, see Mp. Cope ANN. §14-3501(D); 
Ch. 93H, §(1)(a); Michigan, see MCL 
§445.72(1); Minnesota, see MINN. Star. 
§325E.61, Subdiv. 1 (e); Montana, see Monr. 
Cope ANN. §30-14-1704(1); Nebraska, see 
Nes. Rev. Stat. §87-802(3); Nevada, see NRS 
§603A.040; New Hampshire, see N.H. Rev. 
Stat. Ann. §359-C:19 (IV); New Jersey, see 
N.J. Stat. Ann. §C.56:8-161(10); New York, 
see N.Y. Gen. Bus. Law, §899-aa (1)(b); North 
Carolina, see N.C. Gen. Strat. §75-61(14); 
North Dakota, see N.D. Cent. Cope, §51- 
30-01(2)(a); Ohio, see On10 Rev. Cope ANN. 
§1349.19(a)(7)(a); Oregon, see Ore. S.B. 583 
§11(a); Pennsylvania, see S.B. 712, §2; Rhode 
Island, see R.I. Gen. Laws, §11-49.2-3; Ten- 
nessee, see §47-18-21-07(b); Texas, see TEx. 
Bus. & Com. Cope §48.002(2); Utah, see Urau 
Cope ANN. §13-44-102(1)(a); Vermont, see Vr. 
Star. Ann. Tir. 9, §2430(5); Washington, see 
Wasu. Rev. Cope, §19.255.00(5); Wisconsin, 
see Wis. Star. §895.507(1)(b); Wyoming, WS. 
§40-12-501(a)(vii) (Wyoming’s statute refers 
to information that is “redacted” rather 
than “encrypted”); District of Columbia, see 
D.C. Cone §28-3851 (instead of referring to 
encryption, the D.C. Code says that data 
that has been “rendered secure so as to be 
unusable by an unauthorized third party 
shall not be deemed to be a breach of the 
security of the system”). 

10l The states that do not provide any defi- 
nition for encryption are Arkansas, Cali- 
fornia, Colorado, Connecticut, Delaware, 
Florida, Georgia, Idaho, Illinois, Louisiana, 
Minnesota, Montana, Nevada, New Jersey, 
New York, North Carolina, North Dakota, 
Rhode Island, Tennessee, Texas, Utah, 
Washington, Wisconsin, Wyoming, and the 
District of Columbia. 

102 Fra. Stat. §817.5681(10(a). 

103 Fla. Stat. §817.5681(10)(b). 

104 See Fia. Stat. §817.5681(10)(a). 

105 See Fa. Stat. §817.5681(1)(b). 

106 Stat. §817.5681(1)(a). 
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by Lisa M. Raleigh 


CONSUMER PROTECTION LAW 


Consumer Protection in the Hispanic Community 


he burgeoning U.S. Hispanic 

population, a $928 billion 

annual spending demo- 

graphic, is being targeted 
with marketing messages from busi- 
nesses large and small.' Wal-Mart 
alone spends $60 million a year reach- 
ing out to this population.” However, 
people who speak English as a second 
language, or who cannot read English 
at all, are particularly disadvantaged 
in reviewing and understanding 
English language agreement terms 
for everything from payday loans 
to cell phone service contracts to 
automotive purchases. The problem 
in Florida increases as the Hispanic 
population continues to grow. The 
percentage of Floridians who speak 
Spanish at home has grown from 
12.1 percent in 1990 to 17.9 percent 
in 2004.* Because the Spanish speak- 
ing population represents a consumer 
market that is increasingly targeted 
by companies for goods and services, 
it is important that the language of 
the marketing matches the language 
of the disclosures. 

With this marketing outreach in 
foreign languages, disclosures and 
contracts are often in English, enhanc- 
ing the risk of economic overreaching 
or outright fraud. The Federal Trade 
Commission (FTC) has determined 
that Spanish speakers are more likely 
to be victims of fraud and less likely 
to report fraud to authorities than 
English speakers.* Legal commenta- 


tors are well aware of these issues, 
and have spent more than a decade 
discussing and proposing solutions 


to address the growing problem of . 


business fraud that can occur when 
businesses advertise and transact 
business in a language other than 
English.® 

Case law is historically not favor- 
able to consumers, as courts have been 
reluctant to relieve consumers from 
the written terms of their contracts, 
even consumers who do not read Eng- 
lish. Foreign language speakers across 
the country have had to search for 
relief in the patchwork of consumer 
protection law and from the FTC from 
deceptive and unfair trade practices. 
In light of the incomplete protection 
afforded under federal law, the relief 
a consumer can receive varies signifi- 
cantly based on the regulatory protec- 
tion available at the state level. 

This article provides an overview of 
a number of types of laws that attempt 
to address this problem, and the case 
law regarding foreign language speak- 
ers that so often runs counter to the 
precepts of Florida’s consumer protec- 
tion laws. It also provides a review 
of the past regulation of this area in 
Florida, including a review of Florida’s 
historical administrative rule which 
addressed required disclosures when 
advertising in a language other than 
English. This article will belp at- 
torneys and consumers prevent and 
fight deceptive marketing and sales 


practices against foreign language 
speakers in Florida. 


Existing Consumer Protection 
Laws 

Virtually all of the law in Florida 
protecting foreign language speakers 
is derived from FTC regulations and 
decisions, incorporated into Florida’s 
deceptive and unfair trade practice 
law by FS. §501.203(3)(a). As dis- 
cussed below, this federal authority 
forms a spotty patchwork that makes 
it difficult for lawyers, consumers, and 
business owners to determine the 
extent and scope of the law. 

e Specific FTC Foreign Language 
Disclosure Rules — There are a lim- 
ited number of FTC rules which di- 
rectly require that, where marketing 
has been made in a foreign language, 
certain disclosures must also be made 
using the same foreign language. For 
example, companies making at-home 
sales are required to give consumers 
a copy of any fully completed receipts 
and contracts in the language in 
which the sale was primarily made.® 
The FTC’s rule regarding used car 
sales requires that, where a sale has 
been made in Spanish, the mandatory 
window forms and contract disclo- 
sures must be in Spanish.’ 

While these rules provide for 
extensive disclosure in foreign lan- 
guages, there are very few of these 
regulations, and they do not apply to 
many common categories of consumer 


Because the Spanish speaking population represents a consumer market 
that is increasingly targeted by companies for goods and services, it is important 
that the language of the marketing matches the language of the disclosures. 
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transactions. 

¢ Clear and Conspicuous Disclo- 
sure Rules — There are a plethora 
of FTC consent orders, rules, guides, 
and other statements which require 
“clear and conspicuous” disclosure of 
information in advertising and mar- 
keting. Where such obligation exists, 
and advertising is made in a foreign 
language, the FTC requires that such 
required disclosures also be made in 
the language principally used in the 
advertising: 
(a) Where cease-and-desist orders as well 
as rules, guides and other statements re- 
quire “clear and conspicuous” disclosure of 
certain information in an advertisement or 
sales material in a newspaper, magazine, 
periodical, or other publication that is not 
in English, the disclosure shall appear in 
the predominant language of the publica- 
tion in which the advertisement or sales 
material appears. In the case of any other 
advertisement or sales material, the dis- 
closure shall appear in the language of the 
target audience (ordinarily the language 
principally used in the advertisement or 
sales material).* 


Because violations of the FTC rules 
may form the basis for violations of 
FDUPTA under FS. §501.203(3)(a), it 
is important for attorneys represent- 
ing foreign language speakers, and 
counsel representing companies using 
foreign languages in their marketing, 
to determine whether any FTC con- 
sent order, rule, guide, or other state- 
ments apply to the transactions in 
question. Given the FTC’s somewhat 
inconsistent regulation of industries, 
this is often easier said than done. 

A number of the FTC rules which 
require “clear and conspicuous” dis- 
closure of terms are of extremely 
limited focus but may prove useful to 
attorneys representing foreign lan- 
guage speakers in particular types of 
consumer transactions. For example, 
in any sale involving a rebuilt auto- 
mobile, the seller must clearly and 
conspicuously disclose that the vehicle 
is rebuilt and/or that it contains used 
parts.° Under 16 C.F.R. §14.9(a), if the 
advertising and/or sales presentations 
made regarding a rebuilt car are made 
in a foreign language, the required 
written disclosures must also be 
“clearly and conspicuously” disclosed 
in that same foreign language." 

Other FTC rules have much broader 
application, such as the regulations - 


prohibiting deceptive telemarketing 
acts or practices.''! That rule contains 
a long list of information that must be 
“clearly and conspicuously” disclosed 
in telemarketing transactions, includ- 
ing: 

(a) The total costs to purchase, receive, 
or use, and the quantity of, any goods or 
services that are the subject of the sales 
offer; 

(b) All material restrictions, limitations, 
or conditions to purchase, receive, or use 
the goods or services that are the subject 
of the sales offer; 

(c) If the seller has a policy of not mak- 
ing refunds, cancellations, exchanges, or 
repurchases, a statement informing the 
customer that this is the seller’s policy; or, 
if the seller or telemarketer makes a rep- 
resentation about a refund, cancellation, 
exchange, or repurchase policy, a state- 
ment of all material terms and conditions 
of such policy; 

(d) If the offer includes a negative 
option feature, all material terms and 
conditions of the negative option feature, 
including, but not limited to, the fact that 
the customer’s account will be charged 
unless the customer takes an affirmative 
action to avoid the charge(s), the date(s) 
the charge(s) will be submitted for pay- 
ment, and the specific steps the customer 
must take to avoid the charge(s). 


Under 16 C.F-.R. §14.9(a), where the 
telemarketing is conducted in a for- 
eign language, these disclosures must 
be made in the foreign language as 
well. Pursuant to FS. §501.203(3)(a), 
this rule would also apply as part of 
Florida’s deceptive and unfair trade 
practices act. 

The collection of FTC “clear and 
conspicuous’ disclosure rules is help- 
ful to consumers, but it suffers from 
at least two defects. First, the rules 
apply only to limited categories of 
consumer transactions affecting for- 
eign language speakers. Second, these 
rules often only require that certain 
specific disclosures be made in the 
foreign language, but not all material 
terms must be disclosed in the foreign 
language. For example, the “clear and 
conspicuous’ disclosure requirements 
regarding the sale of franchises only 
requires an admonition that “a new 
franchisee’s individual financial re- 
sults may differ from the result stated 
in the financial performance repre- 
sentation.”’? Hence, that particular 
disclosure must be made in the foreign 
language, but other material informa- 
tion may not have to be translated for 
the consumer under the rule. 
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e FTC Cases Involving Foreign Lan- 
guage Sales — In spite of its patchy 
regulatory treatment of foreign lan- 
guage consumer transactions, the 
Federal Trade Commission has had 
a consistent view of the treatment of 
foreign language speakers. In consent 
orders dating back to the 1970s, the 
FTC has asserted the position that 
if a company advertised in Spanish 
and had sales representatives make 
oral presentations in Spanish, the 
company had to “provide customers 
with contracts, booklets, credit cost 
disclosures, and other mandated writ- 
ten disclosures printed in English and 
Spanish.”' The earliest of these cases 
involved a group of New York City 


_retailers that had made a practice of 


catering to the burgeoning New York 
Hispanic population by advertising in 
Spanish and making sales in Span- 
ish.“ 

The fundamental point about these 
cases is that there is no allegation 
that the consumers were being lied to 
about the contents of the contracts, or 
that material information was with- 
held. The FTC’s finding that the com- 
panies had engaged in unfair methods 
of competition was based solely upon 
the fact that they had systematically 
advertised and made sales presenta- 
tions to customers in Spanish, but 
gave the Spanish-speaking custom- 
ers contracts in English. These cases 
indicate that the FTC has long held 
the position, now encompassed in 16 
C.E.R. §14.9(a), that disclosures which 
are important enough to require “clear 
and conspicuous” disclosure must be 
made in the language of the advertise- 
ment. 

The FTC cases described above in- 
volved companies that advertised and 
made sales presentations to custom- 
ers in Spanish, but the requirement 
to provide translated disclosures 
might exist where only one of these 
activities has occurred. In J. Kurtz & 
Sons, Inc., 87 F.T.C. 1300 (1976), there 
was no assertion that the retailer 
had advertised in Spanish, only that 
the retailer’s sales staff had made 
oral sales presentations in Spanish 
to customers who only spoke and 
read Spanish, and that the oral sales 
pitches did not include all the terms 
and conditions of the contract. The re- 
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The inevitable question is whether Florida contract and consumer protection 
law provides any additional protection to foreign language speakers. 


sult was the same, i.e., the retailer was 
found to have engaged in deceptive 
and unfair sales practices, and was 
required to give its customers con- 
tracts and other disclosure documents 
in Spanish where sales presentations 
were made in Spanish. 

In these cases, the FTC appears to 
focus more on the retailers’ conduct 
than on the customers’ proficiency 
in English. In J. Kurtz and Sons, the 
customers spoke “only the Spanish 
language.”’° In four prior cases, the 
customers either spoke only Spanish 
or were those “whose predominant 
language is Spanish.”' This provides 
a much simpler basis for businesses 
trying to decide whether they need to 
translate documents, since it depends 
on the business’ actions in a foreign 
language and not on the language 
skills of the consumers. 

¢ Non-mandatory Federal Regula- 
tions and Guidelines — In addition to 
the discrete and limited mandatory 
foreign language disclosures required 
by the FTC regulations and consent 
orders, there are a number of federal 
regulations that permit, but do not 
require, translation of disclosures 
into foreign languages. For example, 
Regulation Z of the federal Truth in 
Lending Act provides, in pertinent 
part, that: “[d]isclosures required by 
this regulation may be made in a lan- 
guage other than English, provided 
that the disclosures are made avail- 
able in English upon the consumer’s 
request.”!” 

In another example, the federal 
Food and Drug Administration (FDA) 
has issued mandatory disclosure 
regulations governing direct-to-con- 
sumer advertisements of prescription 
drugs.'* In order to assist the pharma- 
ceutical industry in complying with 
those regulations, the FDA has issued 
“Guidance for Industry” papers. One 
such guidance paper recommends that 
when direct-to-consumer advertising 
is made in a foreign language, the 
required disclosures should also be 
made available to consumers in a va- 


The brief answer is “no.” 


riety of media formats in such foreign 
languages, stating: 


When a broadcast advertisement is 
presented in a foreign language, the 
information sources that are part of the 
advertisement’s “adequate provision” 
mechanism (i.e., print advertisements or 
brochures, [W]eb sites, toll-free telephone 
number recorded messages or operators) 
should be in the language of the broadcast 
ad. Regardless of the language used for the 
advertisement, current broadcast advertis- 
ing regulations require the dissemination 
of approved product labeling, which, in 
most cases, must be in English, and is 
generally written in language directed 
to healthcare professionals. The Agency 
strongly encourages sponsors to consider 
the benefits of also providing consumers 
with nonpromotional, consumer-friendly 
product information in the language of 
the broadcast ad (e.g., FDA-approved 
patient labeling or accurate, consumer- 
friendly translations of product labeling 
information).'* 


The FDA guidance papers make it 
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clear that they do not create legally 
enforceable rights or responsibilities, 
and represent the agency’s current 
thinking on procedures to fulfill the 
product information disclosure re- 
quirements. Obviously, these recom- 
mendations by federal agencies are 
helpful to protect foreign language 
consumers, but the fact that the 
recommendations are not mandatory 
requirements will certainly leave gaps 
in implementation. 


State Court Law on Contracts 
When Language Is a Barrier 

In light of the limited patchwork 
of protections afforded under federal 
law, the inevitable question is whether 
Florida contract and consumer protec- 
tion law provides any additional pro- 
tection to foreign language speakers. 
The brief answer is “no.” 
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In Florida, foreign language speak- 
ing consumers are not exempt from 
the general maxim that, absent fraud 
and other extraordinary circum- 
stances, they are bound by the clear 
and unambiguous terms of contracts 
that they sign, regardless of whether 
the consumer actually understood 
what they were signing. Florida courts 
have generally held that the fact a 
consumer is illiterate, or does not 
speak English, does not excuse the 
consumer, and courts have generally 
placed the burden on the consumer 
to find someone to translate the con- 
tract.” 

There are a limited number of 
recognized exceptions to the “duty to 
read” cases. In addition to misrepre- 
sentation, a consumer may be excused 
from the general rule in which they 
are able to “shows facts indicating cir- 
cumstances which prevented [their] 
reading it,” such as in John Deere In- 
dustries Equipment Co. v. Roberts, 362 
So. 2d 65, 67 (1st DCA 1978). These 
facts may include deception or fraud 
as to the terms of the contract on the 
part of the salesperson.” 

However, these cases do not address 
the increasingly typical market trans- 
action where a consumer receives 
foreign language advertisements, sees 
signs that advertise the availability of 
foreign language sales people, trans- 
acts business in a foreign language, 
and then receives all contract docu- 
ments and disclosures in English. An 
argument could be made that earlier 
FTC consent orders establish a stan- 
dard of unfairness and deception and 
would, thus, violate Florida’s Decep- 
tive and Unfair Trade Practice Act 
pursuant to FS. §501.203(3)(b). 

Some courts in other states have 
found that engaging in sales in Span- 
ish and then having the customers 
sign a contract written in English that 
contains different figures and repre- 
sentations constitutes a deceptive act. 
For example, a New Mexico state court 
in United States v. Castillo, 120 F. 
Supp. 522, 523 (D.C.N.M. 1954), held 
that the lender represented orally in 
Spanish that the interest rate was 
only 10 percent although the promis- 
sory note written in English said that 
it was 36 percent. 

However, a court is unlikely to~ 


find that a deceptive or unfair trade 
practice has occurred where a sales 
pitch is made completely in English to 
consumers that the salesman knows 
do not speak English. An Arizona 
court in Teran v. Citicorp Person-to- 
Person Financial Center, 146 Ariz. 
370, 376 (Ariz. App. 1985), held that 
even though the contracts were not 
explained to the customers in Span- 
ish, no deceptive act occurred. In this 
case, a Spanish-speaking employee of 
a home insulation company accompa- 
nied consumer borrowers to the Citi- 
corp offices. The Citicorp employees 
spoke only in English and provided 
English contracts to the consumers, 
although they knew the consumers 
only spoke Spanish. Specifically, the 
terms of the contract were within 
normal business practice parameters 
and no other misconduct by Citicorp 
took place.” Implicit within the facts 
of this case was that Citicorp was 
not conducting business in Spanish 
in any way, but did not turn away 
non-English speaking borrowers who 
brought their own interpreter. It is 
likely important to the result in this 
case that no conversations occurred 
in Spanish between the customers 
and Citicorp’s agent, nor was there 
any claim of misrepresentations by 
Citicorp’s agent.”* 

A New York State court in Frosti- 
fresh Corp v. Reynoso, 274 N.Y.S. 2d 
757, 758 (1966), reversed as to the 
calculations for damages, but upheld 
as to unconscionability at Frostifresh 
Corp. v. Reynoso, 281 N.Y.S. 2d 964 
(1967), found that an unconscionable 
transaction occurred when a Span- 
ish-speaking customer was charged 
nearly $1,145.88 for an appliance that 
would normally sell for only $348. 
The court noted that although the 
seller negotiated orally in Spanish, 
he presented the customer with a 
contract written entirely in English 
after misstating in Spanish that the 
appliance would be free to the con- 
sumer.” Further, the contract was 
not translated or explained to the 
customers.” The court opined that 
the customers were “handicapped by 
a lack of knowledge, both as to the 
commercial situation and the nature 
and terms of the contract which was 
submitted in a language foreign to 
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them.”?6 


Florida’s Historical Foreign 
Language Consumer Protection 
Rule 

The Florida Deceptive and Unfair 
Trade Practices Act, first passed in 
1973,” brought about the first foreign 
language rule promulgation in March 
1974.” Noted in Steven Bender’s 1996 
law review article as one of the broad- 
est in the nation, and as an example of 
an exception to the duty to read, the 
rule required advertising disclosures 
to be in the language of the advertise- 
ment, and for contracts to be provided 
in the language of the transaction.” 

The text that was in effect for more 


than 20 years provided: 


Language Other than English; 

(1) It shall be an unfair or deceptive 
act or practice to disseminate any adver- 
tisement without including therein all 
required disclosures or limitations on the 
offer in the language principally used in 
the advertisement. 

(2) it shall be an unfair or deceptive act 
or practice to, except as provided herein, 
execute any document which is written 
in English and signed by the consumer 
when the consumer transaction to which 
said document relates has been negoti- 
ated principally in a language other than 
English; however, a supplier shall not be 
required to provide a translation when 
fewer than 5 percent of all consumer trans- 
actions which occur at a single business 
location are negotiated principally in the 
language into which documentation would 
otherwise have to be translated. Nothing 
herein shall be construed to condone an 
unconscionable transaction intended to 
deceive the consumer. In complying with 
this subsection, a document executed in 
a consumer transaction shall be written 
in the language principally used in the 
negotiating of the consumer transaction; 
however, this requirement may be met 
by furnishing the consumer, prior to the 
execution of the documents, a written 
translation of the document in the lan- 
guage principally used in negotiating the 
consumer transaction. Said translation 
shall be furnished on a separate piece of 
paper which clearly identifies the supplier 
and the consumer transaction and states 
the following, clearly and conspicuously in 
the language of the translation: 

“READ THIS FIRST” 

This is a translation of the document 
that you are about to sign: 

Whenever a translation into a language 
other than English shall be required by the 
subsection, the supplier shall be obligated 
to provide the consumer a translation of 
the document accurately reflecting the 
substance of the document. 

This subsection shall not apply to: 

(a) any document executed by the con- 
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sumer pursuant to an existing revolving 
account agreement or retail installment 
sales contract if the existing revolving 
account agreement or retail installment 
sales contract was executed prior to the 
effective date of this section; 

(b) any registration or license required 
by law to be executed by the consumer; 

(c) delivery receipts, or cash sales re- 
ceipts; 

(d) any document relating to a con- 
sumer transaction involving a purchase 
price of less than $150. *° 


However, in spite of the broad lan- 
guage of the regulation, there are no 
reported decisions referencing this 
rule, and the rule was repealed in 
1996. Its repeal was part of a sweep- 
ing deletion of over 5,000 Florida 
regulations that took place in 1995 
and 1996.*! The purge was made at 
the behest of then Gov. Lawton Chiles 
to remove rules which were “outdated, 
duplicative, unnecessary, or ill-ad- 
vised.”*” Although it is unclear how 
the “Language Other than English” 
rule met the standard for repeal, the 
agency’s 20-year failure to litigate 
and enforce the rule may have played 
some part in its demise. 

Since that time, the Florida Attor- 
ney General’s Office has entered into 
several settlement agreements that 
address foreign language advertising, 
most notably with Ford Motor Com- 
pany, which agreed to provide Span- 
ish language owner’s guides if Ford 
advertised in Florida in Spanish.* 
Additionally, the attorney general 
reached an assurance of voluntary 
compliance with Echostar, the parent 
company of Dish Network, where the 
company agreed to provide Spanish 
language contracts and customer 
service when advertising in Spanish.** 
These Florida settlement agreement 
provisions generally reflect the con- 
sent order positions of the Federal 
Trade Commission dating back to the 
1970s.° 


Conclusion 

Responding to the problems that 
arise in translation for consumer 
transactions is not a new issue. In 
Florida, the increasing amount of 
Spanish language marketing cre- 
ates disclosure responsibilities for 
businesses that advertise or make 
sales presentations in Spanish and 


other foreign languages. Companies _ 


advertising in languages other than 
English need to be cognizant of their 
responsibilities to make all pertinent 
disclosures in the same language as 
the advertisement. For some retailers, 
compliance may be as simple as pro- 
viding dual language refund policies 
on sales receipts. For retailers with 
consumer contracts that provide dis- 
closures on everything from manda- 
tory arbitration to early cancellation 
penalties, more extensive translations 
may be required. Each business ad- 
vertising in a foreign language must 
evaluate sales materials disclosures 
based on its individual circumstances, 
but a simple rule is: If it is important 
enough to be disclosed in English, it 
is important enough to be disclosed in 
the foreign language. 

Consumer law regarding required 
translations when advertisements 
are made in a foreign language is un- 
settled, primarily because of the dearth 
of case law addressing this common 
practice. The author hopes that the 
legal summary in this article has pro- 
vided practitioners with assistance for 
guiding their clients on this important 
and evolving topic of advertising and 
consumer protection 
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ADMINISTRATIVE LAW 


by Bram D. E. Canter 


Practice Pointers for Administrative Hearings 


here are recurring issues 

and errors observed by the 

administrative law judges 

(ALJs) of the Division of 
Administrative Hearings (DOAH) 
in the trial-like hearings conducted 
pursuant to FS. §120.57(1). The pur- 
pose of this article is to offer some 
pointers for lawyers who now appear 
or expect to appear in administrative 
hearings, so that they might avoid or 
deal more effectively with these com- 
mon problems.' 


Discovery Practice 

The proceedings at DOAH move 
more rapidly than civil cases in the 
circuit courts. Most hearings are 
scheduled 60 to 90 days after a peti- 
tion for hearing is filed with an agency. 
Therefore, it is not just advantageous 
to a lawyer to begin discovery imme- 
diately, as it would be in a civil case; 
it is essential. 


Motion Practice 

Motions are frequently filed at 
DOAH without the required state- 
ment as to whether the motion is 
opposed by any party.” This is not 
optional and a motion can be denied 
for omitting the statement. Most mo- 
tions are ruled on by the ALJ without 
oral argument. When the moving 
party represents that the motion is 
not opposed, the ALJ knows there is 
no need to wait for responses from the 
other parties before ruling. Stating 
in the motion that a call was made to 
a party’s lawyer, but the lawyer was 
unavailable, defeats the purpose of 
the rule. If the moving lawyer does not 
know whether the motion is opposed, 
the motion should include an explana- 


tion of the exceptional circumstances 
that justify the filing of the motion 
without the required statement. 

There was once a time when joint 
or unopposed motions to continue 
the scheduled hearing were sum- 
marily granted at DOAH. Now, it is 
not uncommon for joint or unopposed 
motions for continuance to be denied if 
good cause for the continuance is not 
stated. A motion for continuance filed 
less than five days before the hearing 
requires an explanation of emergency 
circumstances.* If the parties move 
for a lengthy continuance because 
they are engaged in settlement nego- 
tiations, the ALJ may close DOAH’s 
case, without prejudice to refile for a 
hearing if the parties are unable to 
reach a settlement. 

When the ALJ begins a hearing by 
asking whether there are preliminary 
matters to discuss before the evidence 
is presented, one or more of the law- 
yers will often raise an issue that 
should have been resolved earlier by 
motion. One of the common issues 
raised as a “preliminary matter” at 
the beginning of the final hearing is a 
party’s claim to have been prejudiced 
by another party’s failure to produce 
documents or exchange exhibits on 
time. If there is genuine prejudice 
to a party’s ability to prepare for the 
hearing, the ALJ will have to decide 
whether to continue the hearing or re- 
fuse to admit the untimely-produced 
documents into the record as exhibits. 
Of course, continuing the hearing can 
cause substantial inconveniences 
for all the participants. Excluding 
evidence, however, is also an unsatis- 
factory remedy when the documents 
have particular importance to the 


subject matter of proceeding 
under the applicable statutes. The 
interests of justice can be thwarted 
by the exclusion of certain evidence.* 

Another example of an oveiripe mo- 
tion is a motion in limine or similar 
motion raised at the hearing to pre- 
vent another party from presenting 
evidence on a particular subject. If the 
request has merit, waiting to raise the 
issue at the hearing means that the 
parties have prepared to litigate an 
issue that might not be litigated — a 
waste of time, effort, and money. 

Motions filed before the hearing 
are a far more efficient way to deal 
with these problems. A motion fer 
prehearing conference can be a means 
to discuss with the ALJ numerous pro- 
cedural and substantive matters that 
might otherwise become problems 
at the final hearing. Even a motion 
sought to be heard a few days before 
the hearing is more convenient and 
effective than a motion raised at the 
hearing. 

Finally, a pointer about how a mo- 
tion is served. The rules governing 
DOAH proceedings provide that a re- 
sponse to a motion may be filed within 
seven days.’ The rules allow five more 
days for the response if the motion 
was served by mail.® The reader might 
be surprised at how often motions 
are filed under circumstances where 
time is a factor, as in the case of mo- 
tions filed a few days before the final 
hearing and motions that request 
expedited action of some kind, and 
yet the motion is mailed rather than 
hand-delivered, e-mailed, or faxed. If 
a lawyer wants something to happen 
in a hurry, the motion should not be 
served by mail.’ 
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Pro Se Litigants 

One of the purposes of Ch. 120 is to 
make the formal action of an agency 
reviewable in proceedings in which 
a citizen can appear on his or her 
own behalf. Pro se litigants present 
unique challenges for the lawyers in 
the case. They also present challenges 
for the ALJ, who may assist a pro se 
litigant with procedural aspects of 
the litigation, but must refrain from 
assisting the pro se litigant to prove 
his or her case. Through the course of 
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the proceedings, the lawyers should 
strive to show patience and courtesy 
while protecting the interests of their 
clients. The best lawyers save their 
objections for things that matter. That 
practice is especially helpful in cases 
with pro se litigants. 

Because pro se litigants are often 
unfamiliar with the rules governing 
discovery and do not generally have a 
copy of the Florida Rules of Civil Pro- 
cedure (FRCP), they will frequently 
fail to respond to discovery requests in 
a timely manner. A particular problem 
for pro se litigants are requests for 
admissions because of the provision in 
FRCP Rule 1.370(a) that matters not 
timely denied are deemed admitted. It 
is recommended that lawyers include 
an introductory statement that spells 
out the effect of an untimely denial in 
any request for admissions served on 
a pro se litigant. When such notice is 
not provided, the ALJ may allow the 
pro se litigant to show cause why a 
late response should be permitted. 


Presentation of Evidence 

e De Novo Proceedings — The 
proceedings at DOAH are de novo 
proceedings rather than appellate- 
type reviews of prior agency actions 
or determinations.* In fact, the only 
“record” that exists when a DOAH 
case file is first opened consists of the 
writing that constitutes the agency 
action that gave rise to the dispute, 
a petition for hearing, and an agency 
letter of referral when the petition for 
hearing was filed with the agency. No 
other documents that might have been 
sent to DOAH, such as transcripts of 
hearings before local governments or 
state boards and any exhibits or other 
evidence presented in a prior hearing 
are a part of DOAH’s evidentiary re- 
cord at that time. If a party believes 
some or all of the evidence that was 
presented in a prior proceeding is 
relevant in the DOAH proceeding, 
the party must attempt to introduce 
it into the DOAH record. Evidence can 
also be presented to the ALJ that was 
never presented before. 

Lawyers representing parties who 
are challenging agency actions fre- 
quently attempt to present evidence 
to show how a prior agency proceed- 
ing, such as a hearing before a review 


40 THE FLORIDA BAR JOURNAL/FEBRUARY 2008 


board, was flawed. Lawyers represent- 
ing agencies that routinely conduct 
investigations of suspected license 
violations by persons or corporations 
sometimes want to introduce evidence 
that shows the quality and thorough- 
ness of the agency’s investigation. 
However, because DOAH proceedings 
are de novo, this kind of evidence is 
usually irrelevant. 

It is usually irrelevant whether a 
prior review board decision was made 
with exemplary effort and with the 
benefit of all available information, 
or was somewhat cavalier. Likewise, 
it is usually irrelevant whether an 
agency's investigation was conducted 
over several months or consisted of a 


_ couple of interviews. There are excep- 


tions for clear procedural errors in the 
prior agency proceedings, such as the 
failure of a licensing agency to first 
make a probable cause determina- 
tion that is required by statute. In 
those cases, a motion to dismiss or 
to relinquish jurisdiction back to the 
agency might be appropriate because 
the DOAH proceeding could be prema- 
ture.° 

It is the role of the ALJ to determine 
de novo what the final agency action 
should be. After reviewing all of the 
evidence presented at the DOAH 
hearing, the ALJ might disagree 
with a thoughtful decision made by 
the agency or might determine that 
a poorly made decision happened to 
be right. 

e Hearsay — When an objection is 
made to the introduction of hearsay 
evidence, a common response is, 
“Hearsay is admissible in Section 
120.57 hearings.” It is true that 
hearsay evidence can be admitted in 
administrative hearings, but it has 
limited usefulness for the offering 
party. Section 120.57(1)(c) provides: 
“Hearsay evidence may be used for the 
purpose of supplementing or explain- 
ing other evidence, but shall not be 
sufficient in itself to support a finding 
unless it would be admissible over ob- 
jection in civil actions.” In other words, 
if an out-of-court statement does not 
fall within one of the hearsay excep- 
tions, it can only supplement or explain 
nonhearsay evidence or evidence that 
falls within a hearsay exception. 

Some ALJs will allow the admission 


ais 


of this kind of hearsay evidence with 
a reminder to the parties that it will 
not be sufficient, by itself, to support a 
finding of fact. Other ALJs will refuse 
to admit the hearsay evidence until 
the nonhearsay evidence it purports to 
supplement or explain is first presented 
and admitted into evidence.'° The bot- 
tom line: All the essential elements 
of a party’s case must be proven with 
nonhearsay evidence or evidence that 
falls within the statutory exceptions to 
the general rule excluding hearsay." 

e Hearsay Exceptions — One of the 
most common misunderstandings 
related to hearsay evidence is the be- 
lief that the public records exception 
set forth in FS. §90.803(8) applies to 
the same universe of documents that 
the public has a right to see under 
the “public records law,” F.S. Ch. 119. 
However, the definition of public 
records for the hearsay exception in 
the evidence code is much narrower 
than the definition of public records 
in Ch. 119. Many of the documents 
in agency files are not public records 
encompassed by the public records 
exception to the hearsay rule. This 
hearsay exception applies only to 
documents “setting forth the activi- 
ties of the office or agency, or matters 
observed pursuant to duty imposed 
by law as to matters which there is 
a duty to report.” It does not apply to 
the numerous documents and reports 
that agencies routinely generate, but 
which are not specifically required by 
law, or to documents and data submit- 
ted to the agency by consultants and 
other persons outside the agency. 

An agency is also a business for 
the purposes of the business records 
exception to the hearsay rule in FS. 
§90.803(6) and, because this exception 
is broader than the public records ex- 
ception, it is generally more useful for 
the introduction of documents in an 
agency’s files. However, the business 
records exception also has its limits. 
It is not sufficient to merely show that 
the record was found in the files of 
the business or that it is the regular 
practice of the business to put such 
documents into its files. The regular 
practice of the business must be to 
make the record or to collect the data. 
The statements contained in busi- 
ness records must also be within the 


personal knowledge of the employees 
who made the records. 

Lawyers frequently confuse the 
hearsay exception for statements 
against interest with the exception 
for admissions by adverse parties. The 
exception for a statement against in- 
terest involves unavailable nonparties 
and is based on the premise that such 
a statement is generally reliable.” 
The exception for an admission ap- 
plies to adverse parties in the case and 


THE 


ght out 


is based on the presence of the party to 
hear and attempt to explain or refute 
the evidence if desired.’ Although the 
word “admission” is often associated 
with a statement that is adverse to 
the declarant, the hearsay exception 
for admissions is not limited to that 
meaning and applies to any statement 
by the adverse party (and, sometimes, 
to a statement by the party’s employee 
or agent) that is relevant to a material 
fact in the case. 
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The last practice pointer on the sub- 
ject of hearsay exceptions is to remem- 
ber that a document’s qualification 
under one of the hearsay exceptions 
does not mean that every statement 
contained in the document is admis- 
sible. For example, a business record 
might include a reference by the 
employee who made the record to a 
statement made by, or to information 
received from, a nonemployee. The 
business record would probably be 
admissible for the information within 
the employee’s personal knowledge, 
but the statement or information from 
the nonemployee might not be admis- 
sible. This “hearsay within hearsay” 
must independently qualify for admis- 
sion under a hearsay exception." 

e Expert Witnesses — It is acommon 
practice of lawyers to tender a witness 
as an expert in a certain field after the 
witness has related her education and 
professional experience. Although this 
practice is widespread, there is no rule 
that requires it. Therefore, a lawyer’s 
objection that a witness was not 
tendered as an expert is not a valid 
objection and would be overruled. The 
objection would have to be directed 
to the witness’ lack of competence 
to answer a question. It is not the 
intent here to discourage the practice 
of requesting that the ALJ accept a 
witness as an expert in an identified 
field or fields, because this procedure 
is usually a more efficient way to hear 
and resolve disputes about the compe- 
tence of the witness or the scope of his 
or her expertise than the alternative 
of dealing with serial objections raised 
during the direct examination. 

Acceptable fields of expertise are 
not unlimited. The farther a lawyer 
strays from an “ology” (e.g., biology, 
neurology, and hydrology) or other 
field for which a college degree can 
be earned, the greater the risk of 
an objection. The identification of a 
witness’ knowledge of a narrow area 
of specialization within a recognized 
field usually goes to the weight to be 
given to the testimony that involves 
the specialization and does not re- 
quire a debate about whether the 
witness is an expert in the narrow 
area of specialization. 

Most ALJs will not accept agency 
employees as experts in the rules of - 


the agency nor private consultants 
as experts in an agency’s licensing 
process, because these are not recog- 
nized academic fields and they sug- 
gest that opinions will be offered that 
would invade the province of the ALJ 
to determine questions of law. Testi- 
mony about the practices of an agency, 
which is what lawyers are usually try- 
ing to bring forth, can almost always 
be offered by fact witnesses whose 
employment positions in an agency or 
work experience make them familiar 
with the agency’s practices. 

Another pointer about expert 
witnesses involves the issue of the 
foundation that must be laid before 
an expert witness can be asked for 
opinion testimony. F.S. §90.705(1) 
states that an expert’s opinion may 
be offered without first disclosing the 
underlying facts or data upon which 
it is based. If the underlying facts or 
data are not brought out during direct 
examination, it is up to the opposing 
lawyers to decide whether they wish 
to explore the underlying facts or data, 
and whether to do so through voir dire 
examination before the expert opinion 
is given, or through cross-examination 
after the opinion is given. Some lawyers 
confuse the concept of underlying facts 
or data with the foundation necessary 
for opinion testimony. 

For both fact and expert witnesses, 
a question lacks a proper foundation 
(is premature) and is objectionable if 
it is not preceded by testimony that 
shows how the witness gained know]- 
edge of the answer. For example, a 
lawyer should not ask his or her fact 
witness about the color of a particular 
car before the witness has explained 
how he or she came to be in a position 
to see the car. Likewise for an expert 
witness, the lawyer generally can- 
not ask for the expert’s opinion until 
there has been testimony about how 
the expert came to be in a position to 
have an opinion. : 

The distinction between the foun- 
dation that must be laid before an 
expert is asked for an opinion and the 
underlying facts or data that do not 
have to be disclosed can be illustrated 
in a hypothetical case involving the 
suitability of the soils on a construc- 
tion site for the erection of a proposed 
building. Required foundation to offer 
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an opinion: How the expert acquired 
knowledge of the relevant facts about 
the proposed building and how the ex- 
pert acquired knowledge about the soils 
on the property. Underlying facts and 
data that do not have to be disclosed on 
direct examination: Computations used 
to determine the weight that would be 
borne by the building’s individual sup- 
port pilings and detailed descriptions 
of the soil casings removed from each 
soil boring. 

© Cross-examination — An objection 
that a question asked during cross- 
examination “goes beyond direct” 
must frequently be overruled, because 
cross-examination is not limited to 
the factual matters testified to on 


. direct examination, as many lawyers 


mistakenly believe, but to the entire 
subject matter of the direct examina- 
tion.’ Therefore, if a witness testifies 
that he struck the neighbor’s dog 
with a golf club in self defense, cross- 
examination is not limited to explor- 
ing whether the dog had attacked 
the witness or otherwise provoked 
his action. The opposing lawyer can 
cross-examine the witness on the 
entire subject of the witness’ possible 
motivation for striking the dog, which 
might have been to take revenge for 
the neighbor’s flirtations with the wit- 
ness’ wife or other circumstances that 
the witness did not mention during 
direct examination. 

During cross-examination, lawyers 
commonly employ the technique of 
impeaching a witness by showing the 
witness’ testimony at the hearing is 
inconsistent with a prior statement 
made by the witness. It is apparent 
that many lawyers erroneously as- 
sume that by impeaching a witness 
in this manner, they have not only 
called into question the credibility of 
the witness, but have proven the facts 
contained in the prior statement. They 
make no further effort in the hearing 
to resolve the inconsistency. However, 
there is no legal presumption that the 
prior statement is the more reliable 
one. The truthfulness or accuracy of 
the prior statement is also placed in 
doubt. Lawyers should make certain, 
therefore, that there is other evidence 
in the record to support the factual 
issue that is involved. 

e Focus — This offering of practice 


¢ 
ete 


pointers concludes with the recom- 
mendation to lawyers to focus their 
cases. A focused case has a better 
chance to prevail. The dangers of 
an unfocused case include diverting 
the lawyer’s trial preparation from 
the central factual issues that must 
be proven and distracting the ALJ’s 
attention from the central issues. 
The prehearing stipulation which 
must be filed in most DOAH cases 
provides an excellent opportunity 
for the parties to focus their cases. 
When approached seriously for that 
purpose, the prehearing stipulation 
can greatly assist the lawyers in their 
final preparations for the hearing and 
during the course of the hearing. It 
is the main document in the case file 
that the ALJ will review before the 
hearing commences. 

In preparing this article, the author 
was mindful of the observation of a 
Denver trial judge that a good lawyer 
is not always the one that makes the 
judge’s job easier.'’ These practice 
pointers are not offered just to make 
the jobs of ALJs easier, but to improve 
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the experience for all the participants 
in administrative hearings. 


! The author gratefully acknowledges the 
assistance he received from many ALJs at 
DOAH in identifying commonly occurring 
issues and suggesting how they should be 
handled. 

? Fia. ApMIn. Cope R. 28-106.204(3). 

3 ApMIN. Cope R. 28-106.210. 

* See Binger v. King Pest Control, 401 So. 
2d 1310 (Fla. 1981). 

5 Fia. ApMIn. Cone R. 28-106.204(1). 

ApMIN. Conk R. 28-106.103. 

7 Contacting the other parties to ask 
them whether they oppose a motion does 
not affect the deadline for a response to 
the motion. 

’ Bid protests are hybrid proceedings and 
are not de novo in the same sense as the 
other cases heard at DOAH. See Star. 
§120.57(3)(f). 

Fia. ApMiNn. Cope R. 28-106.204(2) re- 
quires a motion to dismiss be filed within 20 
days after service of the petition. See Carter 
v. Dept. of Professional Regulation, 633 So. 2d 
3 (Fla. 1994), for a discussion of procedural 
errors involving statutory time limits. 

0 This is the approach recommended by 
Professor Ehrhardt. CHARLES W. ERHHARDT, 
Loripa EvipENCE §103.2 (2007). 

1! There is at least one Florida case that 
held otherwise. TriState Systems, Inc. v. 
Dept. of Transportation, 500 So. 2d 212 
(Fla. 1st D.C.A. 1986) (hearsay evidence 
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presented without objection was usable 
as proof just as any other evidence). Nev- 
ertheless, a prudent lawyer would not 
prepare a case that cannot prevail unless 
no party objects to the hearsay evidence 
and the ALJ accepts it as sufficient, alone, 
to prove a fact. 

2 Fria. Star. §90.804(4) (2007). 

'S Fra. Star. §90.803(18) (2007). 

M4 Fria. Star. §90.805 (2007). 

‘5 The determination of whether a witness is 
qualified to express an opinion is within the 
discretion of the ALJ and will not be reversed 
absent a showing of clear error. Ramirez v. 
State, 542 So. 2d 352 (Fla. 1989). 

6 Stat. §90.612(2)(2007). 

‘7 Morris B. Hoffman, Top 10 Trial Mis- 
takes, Tuk Docket, Denver Bar Association 
(Nov. 2001). 
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Business LAW 


by Charles Ketchey, Jr., and Bridget E. Remington 


Today’s Disputes and Duties in Closed Corporations 


ommon in the business world 

of today are claims between 

shareholders, directors, 

and officers in closely held 
companies concerning ownership, 
control, or management. These claims 
often arise in the context of proposed 
sales, mergers, or reorganizations of 
closely held businesses where negotia- 
tions commence, continue, and then 
fall apart. Personal goals and ideas 
about business strategies, together 
with heavy doses of emotion, typically 
dominate decisionmaking. Parties can 
go to the mats, so to speak, and dwell 
in litigation for years. 


The Landscape of Conflict 

In these cases, one or more of the 
parties will most assuredly have a 
self interest as well as responsibilities 
and duties that are commonly thought 
to be owed to other involved parties. 
For example, an officer owes duties to 
a corporation and its stockholders.’ 
Likewise, a majority stockholder owes 
duties to minority stockholders.’ 

We can assume, for the sake of 
analysis, a typical case occurs when a 
president of a business is a minority 
shareholder with concerns about the 
value and realization of her stock- 
holder interests and career security. 
She is a director as well. The majority 
shareholder is somewhat removed 
from the business. Like the president, 
the majority shareholder wears mul- 
tiple hats, serving as chairman of the 
board and as a director. The majority 
shareholder has a sister working for 
the company, who is also a director. 

For purposes of our discussion, we 
assume the parties have worked to 
sell the company to a third-party,” 


larger organization. Midway through 
negotiations, the possibility of an 
outright sale falls apart. The third 
party wants to purchase; however, 
given the president’s knowledge and 
expertise of the business, he wants 
a continuing commitment from the 
president to stay on as chief executive 
officer and minority shareholder. In 
principle, but with reservations, the 
chair agrees to this format for the 
deal. The sister objects and stalls. She 
wants a complete buyout or, perhaps, 
wishes to carry on a family dynasty. 
She believes the deal on the table for 
the president is too rich. Ultimately, 
the third party threatens to walk and 
losses loom on the horizon. 

This case presents a complex 
situation for the sister as director; 
the president as president, director, 
and minority shareholder; and for the 
majority shareholder as chair and a 
director. First, as to the sister, presum- 
ably her brother will go along with her 
wishes. But is she then exposed to li- 
ability to the president/director? And, 
importantly, if the company starts to 
default on obligations, will she have li- 
ability to the company and ultimately 
through the company to bankers and 
creditors? The president is likewise 
concerned. Does she have a conflict 
with the deal proposed, especially 
with her boss, the majority share- 
holder? Can the majority shareholder 
unilaterally reject the deal given the 
minority position of the president? 
How do each of these parties, who are 
ostensibly and candidly looking after 
their own interests, but who also have 
responsibilities to the company as a 
whole, carry out their own interests 
and also properly exercise whatever 
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responsibilities they owe to the other 
parties and to the company? 


- Various Roles, Attendant 


Duties, and Exposure to 
Liability 

Solutions may ultimately turn on 
duties the parties owe each other and 
the corporation. Director duties are 
good to examine for overall illustra- 
tive purposes. 

Under common law, directors owe 
fiduciary duties.* Their duties at com- 
mon law require loyalty, good faith, 
and due care in the form of acquisition 
and review of reasonably sufficient 
information to make decisions.’ These 
duties require oversight and other 
specific responsibilities.* In line with 
this common law, F.S. §607.0830(1) 
states a director must act 1) in good 
faith, 2) with the care an ordinarily 
prudent person would exercise under 
similar circumstances, and 3) in a 
manner she believes is in the best 
interest of the corporation. 

In spite of these duties, the directors 
will have no liability if the business 
judgment rule is applicable.* Under 
common law, this rule presumes deci- 
sions made by disinterested directors 
are made in good faith and for proper 
purposes.’ The Delaware Supreme 
Court summarized the rule as fol- 
lows: 

The business judgment rule is an exten- 
sion of the fundamental principle that the 
business and affairs of a corporation are 
managed by and under the direction of its 
board. The rule operates as both a proce- 
dural guide for litigants and a substantive 
rule of law. As a rule of evidence, it creates 
a presumption that in making a business 
decision, the directors of a corporation 


acted on an informed basis [i.e., with due 
care], in good faith and in the honest belief 


| 


that the action taken was in the best inter- 
est of the company.® 

This common law business judg- 
ment rule is inapplicable in a number 
of situations, including situations 
where a director furthers his or her 
self-interest.’ In addition, courts have 
found the rule inapplicable where 
directors have not carried out their 
basic duties of loyalty, good faith, and 
informed decisionmaking.’ Lastly, 
the business judgment rule protects 
directors only when they carry out 
their duty as directors, which means 
as directors they analyze issues and 
make decisions." 

Complementary to the above, FS. 
§607.0831(1)(a) and (b), incorporates 
a statutory business judgment rule 
that insulates corporate directors 
from personal liability for decisions 
regarding corporate management 
unless a director breaches or fails to 
perform his or her statutory duties as 
specified above, and commits one of a 
number of potential statutory viola- 
tions including, under certain defined 
circumstance, criminal violations, 
direct or indirect improper personal 
benefit, conscious disregard, willful 
misconduct, recklessness, or wanton 
and willful disregard of human rights, 
safety, or property. 

Statutory law also provides a safe 
haven for a director caught up in a 
conflict of interest. F.S. §607.0832, 
protects transactions where a director 
conflict of interest is present, but only 
when the transaction is approved by a 
majority of disinterested directors or 
shareholders, or is otherwise fair and 
reasonable to the corporation. 

Turning to our hypothetical case, do 
the majority shareholder, president, 
and sister have liability exposure? 
The answer is yes.’? At a minimum, 
their conduct implicates the two basic 
duties of loyalty and of inquiry and 
informed judgment. The business 
judgment rule may not protect them 
because of their self-interests and 
because of their potential breach of 
their basic duties. As an example, the 
sister has not only taken a position 
as a director at a board meeting, but 
also has taken a position in a set of 
negotiations, which viewed unfavor- 
ably, supports her personal interest of 
a family dynasty, the result of which 


may result in impairment of an op- 
portunity to sell the business for an 
above-market-price premium. She can 
be viewed as having taken a position 
not in the best interest of the corpora- 
tion. Her self interest and disloyalty 
may put her outside the protection of 
the business judgment rule.” 


Is Potential Liability a 
Good Thing? 

If the true purpose of imposing li- 
ability is to hold parties accountable 
when they cause harm, should a fidu- 
ciary duty exist and liability exposure 
arise when parties operate out in the 
open, with candid acknowledgement 
that their interests are no longer 
aligned, in the setting of a closed, 
private corporation? Further, the 
truth is that landscapes of corpora- 
tions are destined to change — is it 
fair to impose fiduciary duties during 
negotiations of a corporate workout 
based on the former, but soon to be no 
more, landscape? The posture of the 
sale by its nature creates inherently 
different self-interests: for the sister 
to preserve the family dynasty, if 
possible; for the brother to maximize 
the price he can get for his interest; 
for the president to keep a position in 
the new corporation and maximize her 
compensation while also establishing 
good working relationships with the 
new buyer. 

The law, however, does not ac- 
knowledge the unfairness of impos- 
ing liability in this type of situation. 
There are no common law or statutory 
exceptions to fiduciary duty in our 
hypothetical. In spite of questionable 
legitimacy of imposing duties in the 
circumstances presented, it seems all 
three have exposure to a lawsuit from 
one of the others, should financial 
losses occur. 


Avoidance of Liability 

In our hypothetical, can the major- 
ity shareholder, the president, and 
the sister act to limit exposure to 
liability? One avenue to follow is to 
call a directors’ meeting and expressly 
negotiate the issues at the director 
level. The situation could move along 
a different path if a directors’ meeting 
is convened. At a directors’ meeting, 
each party might recast or emphasize 


their objections or concerns to fall 
within exercise of the basic duties or 
within the business judgment rule. 
Alternatively, such a meeting might 
result in a transaction covered by F:S. 
§607.0832. 

The ability to cast an argument as 
one in the best interest of the corpora- 
tion is an option because of the reason- 
ing courts use to determine whether 
a director has acted a) in good faith, 
b) with the care an ordinarily prudent 
person would exercise under similar 
circumstances, and c) in a manner 
she believes is in the best interest 
of the corporation. For example, the 
sister could refine her arguments to 
establish she believes the corporate 
interests are best served by continu- 
ing as a family dynasty. There could 
be business reasons for this: market 
position, employee loyalty, and ready 
access to family resources, including 
people and money, brand recognition, 
or customer loyalty. As to the second 
element of prudence, courts look for 
two factors to satisfy this requirement: 
1) whether the directors obtain mate- 
rial information reasonably available; 
and 2) whether they exercise their 
judgment." This would require, for 
example, the sister do homework and 
then cast a vote based on her home- 
work. As long as the sister followed 
these steps, in good faith and with 
loyalty, it should not matter whether 
her vote is ultimately to the good or 
to the bad of the corporation. On the 
element of good faith, a more recent 
decision of the Delaware Supreme 
Court shows bad faith is met when 
there is an “intentional dereliction of 
duty, a conscious disregard for one’s 
responsibilities,” although, as noted 
by the Court, this is by no means “a 
definitive and categorical definition 
of the universe of acts that would 
constitute bad faith.” The sister’s 
homework should mitigate an adverse 
finding on this element. 

The safe haven under FS. §607.0832, 
protects transactions from charges 
of conflicts of interest. The statute 
contemplates approval of a transac- 
tion under one of three scenarios: 1) 
conflict is disclosed, and the transac- 
tion is then approved by a board or 
authorized committee without count- 
ing votes of interested directors; 2) 
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: 


conflict is disclosed to shareholders 
who then approve the transaction; or 
3) failing the above, the transaction is 
fair and reasonable to the corporation 
at the time of approval of the trans- 
action. In the event a transaction is 
reached with approval of the board, 
authorized committee, or stockhold- 
ers, this statute applies. A final note 
here is important. F.'S. §607.0832, is 
ultimately of no help unless a transac- 
tion is approved. On the other hand, 
under common lav, if a party is ulti- 
mately judged according to common 
law duties, the ultimate standard 
to assess the proposed transaction 
would probably be one of fairness to 
the corporation and shareholders.” In 
all events, following advised guidance 
on fairness would be beneficial. 
Should the third party walk, the 
negotiation collapse, and litigation 
ensue, another point to consider is 
causation. It is true a plaintiff could 
establish that a third party walked 
because of another party’s behavior; 
however, can it be said that but for 
that party’s action, the deal would 
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have closed? Further steps in the 
process of sale had to take place, 
one being a decision by the major- 
ity shareholder to sell his stock or, 
alternatively in the case of an asset 
sale, to approve the sale.'’ Would a 
premium have been ultimately paid? 
Moreover, even if the “but for” test is 
satisfied, could it be said that a loss 
was actually incurred? After all, each 
of the shareholders still holds his or 
her stock. Maybe any loss would be 
mitigated or for some reason the value 
of the company would increase on ac- 
count of future circumstances.** 


Conclusion 

Corporate litigation growing out of 
disputes within private, closed corpo- 
rations, is witnessing fiduciary-type 
claims by and between directors, of- 
ficers, stockholders, and their corpora- 
tions. The duties of these parties are 
extensive, owed inter se and owed when 
practicality requires the parties to ne- 
gotiate their respective interests in the 
open. There are avenues to mitigate 
liability exposure. Policy questions 
persist as to the wisdom of fiduciary 
duties in these situations. 


' Orlando Orange Groves Co. v. Hale, 144 
So. 674 (Fla. 1935); Flight Equip. Eng’g 
Corp. v. Shelton, 103 So. 2d 615, 626 (Fla. 
1958). 

2 Mortellite v. American Tower, 819 So. 2d 
928 (Fla. 2d D.C.A. 2002); Tillis v. United 
Parts, Inc., 395 So. 2d 618 (Fla. 5th D.C.A. 
1981). 

’ B&J Holding Corporation v. Weiss, 
353 So. 2d 141 (Fla. 3d D.C.A. 1977) (cit- 
ing common law for the principle that an 
officer and director of a corporation occu- 
pies a quasi fiduciary relationship toward 
stockholders and is bound to act with fidel- 
ity and the utmost faith); Tillis v. United 
Parts, Inc.,, 395 So. 2d 618 (Fla. 5th D.C.A. 
1981) (explaining the duties of directors 
are those of good faith and acting in the 
best interests of the corporation; this is a 
fiduciary relationship). The jurisprudence 
is well recognized. See Weinberger v. UOP, 
Inc., 457 A.2d 701 (Del. 1983); Deborah A. 
Demott, Beyond Metaphor: An Analysis 
of Fiduciary Obligation, 1988 Duke L. J. 
879, 880-81 (“A corporation’s directors 
occupy a trustee-like position: unlike 
trustees, directors do not themselves have 
legal ownership interests in transferable 
property beneficially owned by others, but 
like trustees, directors are entrusted with 
powers to use in the interest of others. 
Invested by corporation statutes with dis- 
cretionary authority to manage or super- 
vise the management of the corporation’s 
business, directors are bound by fiduciary 
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principles.”). 

‘In re The Walt Disney Co. Derivative 
Litigation, 906 A.2d 27 (Del. 2006); see 
Boettcher v. INC Mortgage Co., 871 So. 2d 
1047, 1052 n.5 (Fla. 2d D.C.A. 2004) (“The 
Florida courts have relied upon Delaware 
corporate law to establish their own cor- 
porate decisions.”). 

5 In re Caremark Int'l, Inc., Derivative 
Litigation, 698 A.2d 959 (Del. Ch. 1996) 
(duty of oversight); Weinberger, 457 A.2d 
701 (Del. 1983), Alessi v. Beracha, et al., 
849 A.2d 939 (Del. Ch. 2004) (duty of dis- 
closure); Orlando Groves Co. v. Hale, 161 
So. 284 (Fla. 1932) (burden of fairness and 
honesty where conflicts of interest); News- 
Journal Corp. v. Gore, 2 So. 2d 741 (Fla. 
1941) (business opportunity). 

® The business judgment rule predated 
Fia. Stat. §607.0831 and was developed 
as a matter of corporate common law. See 
Orlando Orange Groves Co., 161 So. 284. 
FLa. Stat. §607.0831 embodies a statutory 


. business judgment rule. It was enacted 


in 1987 as Fia. Stat. §607.1645. See Ch. 
87-245, Laws of Fla. As §11 of the act 
makes clear, “Nothing in this act shall be 
construed as increasing or decreasing the 
liability of any person not herein specifi- 
cally delineated.” Ch. 87-245, Laws of Fla. 
at 1697. See Fla. Dep’t of Health & Rehab. 
Serv. v. S.A.P., 835 So. 2d 1091, 1098 (Fla. 
2002) (quoting Thornber v. City of Fort Wal- 
ton Beach, 568 So. 2d 914, 918 (Fla. 1990), 
“The presumption is that no change in the 
common law is intended unless the statute 
is explicit and clear in that regard.”). 

The substance of Fa. Star. §607.0830, 
was enacted in 1975 in Ch. 75-250, Laws 
of Florida, §37, and codified in F La. 
Star. §607.111(4)-(6). See also Fia. Strat. 
§607.111 (1975); Fia. Stat. §607.111 
(1979); Fa. Star. §607.111 (1987). The 
provisions of Fia. Star. §607.111(4)-(6) and 
§607.1645 were renumbered to §607.0830 
and §607.0831, respectively, in Ch. 89-154, 
Laws of Florida, which generally revised 
and renumbered the Florida Business 
Corporations Act. However, both were the 
law of Florida prior to 1989. 

7 Intl Ins. Co. v. Johns, 874 F.2d 1447 
(11th Cir. 1989). Before addressing an is- 
sue of waste, the court noted Florida law 
empowered the board of directors to fix 
its own compensation, the board has wide 
discretion, and a court generally will not 
substitute its judgment for directors, stat- 
ing the deference given the board is known 
as the business judgment rule. Federal 
Deposit Insurance Corporation v. Stahl, 
89 F.3d 1510, 1516 (11th Cir. 1996) (quot- 
ing 3A Fletcher, Cyclopedia Corporations, 
§1039, at 45 (perm. ed. 1986)), stated the 
rule as follows: “[T]he law will not hold 
directors liable for honest errors, for mis- 
takes of judgment, when they act without 
corrupt motive and in good faith .... [I]n 
order to come within the ambit of the rule, 
directors must be diligent and careful in 
performing the duties they have under- 
taken; they must not act fraudulently, 
illegally, or oppressively, or in bad faith.” 

® Citron v. Fairchild Camera & Instru- 
ment Corp., 569 A.2d 53, 64 (Del. 1989). 

° A self-interested transaction is not 


} 


% 

i 

2 

: 


afforded the protection of the business 
judgment rule. Lobato-Bleidt v. Lobato, 
688 So. 2d 431, 434 (Fla. 5th D.C.A. 1997); 
Tinwood, N.V. v. Sun Banks, Inc., 570 So. 
2d 955 (Fla. 5th D.C.A. 1990), disapproved 
on other grounds, State v. Lucas, 600 So. 2d 
1093 (Fla. 1992); Intl Ins. Co. v. Johns, 874 
F.2d 1447, 1459 (11th Cir. 1989); United 
States v. De la Mata, 266 F.3d 1275, 1297 
(11th Cir. 2001) (“The business judgment 
rule protects disinterested directors. Dis- 
interested directors neither appear on both 
sides of a transaction nor expect to derive 
any personal benefit from it in the sense 
of self-dealing — as opposed to a benefit 
which devolves upon the corporation or 
all stockholders generally.) (citation omit- 
ted). 

© Bernard S. Sharfman, Being Informed 
Does Matter: Fine Tuning Gross Negligence 
Twenty Plus Years After Van Gorkom, 62 
Tue Business Lawyer 135, 147 (2006); 
Citron v. Fairchild Camera & Instrument 
Corp, 569 A.2d 53, 64 (Del. 1989); Federal 
Deposit Insurance Corp. v. Stahl, 89 F.3d 
1510, 1516 (11th Cir. 1996); Lobato-Bleidt 
v. Lobato, 688 So. 2d 431, 434 (Fla. 5th 
D.C.A. 1997). 

' Citron, 569 A.2d at 64 (“[T]he pre- 
sumption initially attaches to a director- 
approved transaction within a board’s 
conferred or apparent authority in the ab- 
sence of any evidence of fraud, bad faith, or 
self-dealing in the usual sense of personal 
profit or betterment. The burden falls upon 
the proponent of a claim to rebut the pre- 
sumption by introducing evidence either of 
director self-interest, if not self-dealing, or 
that the directors either lacked good faith 
or failed to exercise due care.”). 

' Directors and officers who negotiate 
for their own interests are held to fidu- 
ciary standards, even when the conflict 
is obvious and, as a practical matter, in 
compensation issues for example, they 
must negotiate their interests. See, e.g., 
In re The Walt Disney Company Derivative 
Litigation, 906 A.2d 27; Official Commit- 
tee of Unsecured Creditors of Integrated 
Health Services, Inc. v. Elkins, C.A. No. 
20228-NC (Del. Ch. August 24, 2004). 

'S We say likely because there is no pre- 
cise catalog of conduct which stands in 
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violation of fiduciary duty. Except for the 
obvious feathering of one’s pocket to the 
detriment of others, judicial assessments of 
violations of fiduciary duties vary greatly. 
See Demott, Beyond Metaphor: An Analysis 
of Fiduciary Obligation, 1988 Duke L. J. 
879, 879 (“Fiduciary obligation is one of the 
most elusive concepts in Anglo-American 
law. Applicable in a variety of contexts, and 
apparently developed through a jurispru- 
dence of analogy rather than principle, the 
fiduciary constraint on a party’s discretion 
to pursue self-interests resists tidy catego- 
rization.”). 

4 See In re Walt Disney Co. Derivative 
Litigation, 906 A.2d at 55-58, for a good 
discussion of satisfaction of these two 
requirements in a fact-specific context. 

5 Id. at 62. 

‘6 Orlando Orange Groves Co. v. Hale, 161 
So. 284; Weinberger, 457 A.2d 701 (Del. 
1983); Lerner v. Lerner Corp., 750 A.2d 709 
(Md. Ct. Spec. App. 1999). 

7 A sale of assets of a corporation outside 
the ordinary course of business requires 
approval by shareholders. FLA. Star. 
§607.1202 (2006). Additionally, a majority 
shareholder is never obligated to see his 
or her shares simply to benefit a minority 
interest. Bershad v. Curtiss-Wright Corp., 
535 A.2d 840, 845 (Del. 1987). 

‘8 This point is raised in a decision of 
the U.S. Supreme Court. In the case of 
Dura Pharm., Inc., v. Broudo, 544 U.S. 
336 (2005), the Court faced the question 
of whether stockholders who purchased 


and held stock at an overly inflated price 
necessarily suffered losses. Plaintiffs in 
Dura alleged they purchased at a higher 
price and that the day after purchase their 
stock value decreased. The Supreme Court, 
applying common law principles, held the 
stockholders had not established losses 
just from the mere fact that they overpaid 
and their value had decreased. The court 
reasoned that under long established law, 
a plaintiff must show “he suffered actual 
economic loss,” citing to an 1876 Massachu- 
setts decision that a mortgagee could not 
bring tort action for fraud until a promis- 
sory note at issue had to be paid. Id. at 344 
(citing Freeman v. Venneer, 120 Mass. 424, 
426 (1876)). This logic is evident. Until a 
financial instrument such as stock is sold, 
no one knows if damage is suffered or 
not. 

The above legal principle is similar to 
Florida law on speculative damages. Lost 
profits cannot be based on mere specula- 
tion and conjecture. Brevard County Fair 
Ass’n, Inc., v. Cocoa Expo, Inc., 832 So. 2d 
147 (Fla. 5th D.C.A. 2002). Damages can- 
not be based on guesswork as to whether 
damages are suffered, and cannot be 
awarded where actual loss may or may not 
result from some act or event unrelated to 
alleged wrongdoing. Swindell v. Crowson, 
712 So. 2d 1162 (Fla. 4th D.C.A. 1998); Mor- 
ris v. United Sanitation Servs., 432 So. 2d 
104 (Fla. 3d D.C.A. 1983) (denying future 
compensation for injuries where plaintiff 
elected in the future to retire). 
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CRIMINAL LAW 


by George E. Tragos and Peter A. Sartes 


Withhold of Adjudication: 
What Everyone Needs to Know 


or the benefit of those of 

you who haven’t thought 

about criminal law since law 

school, Florida judges have 
a special authority vested upon them 
to “withhold adjudication” in a crimi- 
nal matter pursuant to FS. §948.01. 
The statute provides the court with 
the ability to withhold adjudication 
after the imposition of a probation 
sentence without imposing upon the 
defendant a conviction and the col- 
lateral consequences that accompany 
a conviction.' This judicial election 
can have far-reaching implications 
not only in the criminal arena, but 
also in civil matters. 

Many of us who regularly prac- 
tice criminal law have traditionally 
viewed a withhold of adjudication 
as a logical compromise for the ami- 
cable resolution of criminal cases. In 
those cases, the defendant consents 
to the payment of fines and a term of 
probation in exchange for the state’s 
acquiescence of a withhold of adjudi- 
cation. Once the term of probation is 
successfully completed, the court is 
divested of jurisdiction and there is 
no adjudication of guilt.” F.S. §948.04 
(2) provides that upon the termina- 
tion of the period of probation, the 
probationer shall be released from 
probation and cannot be sentenced 
for the offense which probation was 
allowed. In these cases, withholds of 
adjudication have promoted judicial 
economy and leniency for unchar- 
acteristic behavior by removing the 
conviction from the adjudicatory 
process. In the case of misdemeanors, 
withholds have allowed defendants to 
escape collateral consequences such 
as mandatory driver license revoca-" 


tions for drug convictions or points 
associated with traffic infractions. 
In the case of qualifying felonies, de- 
fendants escape the forfeiture of civil 
rights such as the right to vote, hold 
public office, and serve on a jury.* 

The effect of a withhold of adjudica- 
tion has also had far reaching effect 
in practical application. For example, 
a person who has had the benefit of 
a withhold of adjudication could tra- 
ditionally deny having a conviction, 
even when subject to deposition or 
while testifying in court.’ In addi- 
tion, defendants could safely check 
the “no” box on job applications when 
asked if they had ever been convicted 
of a criminal offense. 

The benefit of the withhold has 
been the focus of attack in recent 
times. Specifically, limiting language 
has been written into a number of 
statutes that voids the advantage 
of the withhold provision. The most 
dramatic is the language in the DUI 
statute which expressly prohibits 
the court from withholding adjudi- 
cation.® In addition, the sealing and 
expunction statutes also preclude 
the removal from the public record 
of a number of offenses regardless 
of the withholding of adjudication. 
The most notable offenses are those 
that involve acts of domestic violence. 
Other disqualifying charges include 
arson, aggravated assault and bat- 
tery, illegal use of explosives, child 
and elderly abuse, hijacking and 
car jacking, kidnaping, homicide 
and manslaughter, sexual offenses, 
communications fraud, offenses by 
public officers or employees, robbery, 
burglary of a dwelling, stalking, and 
attempts or conspiracies to commit 
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the underlying offenses.® 
In 2004, the legislature promulgat- 
ed FS. §775.08435,’ which precludes 


- courts from applying withholds in 


capital, life, or first degree felonies 
and limits the application of with- 
holds for second degree felonies by 
requiring either a written motion 
from the state attorney or express ju- 
dicial findings made pursuant to F‘S. 
§921.0026. This statute is in effect for 
all noncapital felony offenses commit- 
ted after October 1, 1998. Under F:‘S. 
§921.0026, the court may consider 
mitigation to include the terms of a 
plea bargain, the defendant’s minor 
role in the offense, the incapacity 
of the defendant to appreciate the 
criminal nature of his or her conduct; 
the defendant’s need and amenability 
for specialized treatment for a mental 
disorder, the need for the payment of 
restitution, the victim’s role in the 
incident; duress of domination over 
the defendant; the compensation of 
the victim prior to the identification 
of the defendant; the defendant’s 
cooperation with the investigation, 
the unsophisticated manner of the 
isolated incident; and the youth of 
the defendant and the inability to 
understand the consequences of his or 
her actions. Interestingly, the statute 
specifically precludes the consider- 
ation of the defendant’s intoxication 
and substance abuse or addictions. 
Additionally, the case law has 
changed the way withholds are to 
be treated. The Florida Supreme 
Court has held that a guilty plea or 
verdict with a withhold of adjudica- 
tion constitutes a conviction which 
could be considered as an aggravating 
circumstance in a capital sentencing 


— 
} 
: 
‘ 


proceeding.® The court’s reasoning 
is that the word “convicted” as used 
in FS. §921.141(5)(b) means a valid 
guilty plea or jury verdict of guilty 
for a violent felony; an adjudication 
of guilt is not necessary for such 
a “conviction” to be considered in 
the capital sentencing character 
analysis. Furthermore, the Florida 
Supreme Court has also held that 
the term“conviction” as used in the 
statute that provides for increased 
sanctions for a third conviction of driv- 
ing with a suspended driver’s license 
includes offenses for which adjudica- 
tion was withheld.’ The reasoning for 
this decision is that a common sense 
reading of the FS. §322.34 indicates 
that the legislature intended the term 
“conviction” to mean a determination 
of a defendant’s guilt by way of plea 
or verdict. Therefore, the court con- 
cluded that it is clear that the Florida 
Legislature intended that a convic- 
tion, for purposes of FS. §322.34(1), 
is to include both adjudications and 
withholds, unless the disposition is 
made pursuant to F.S. §318.14(10), 
which allows individuals cited with 
civil traffic infractions to elect traffic 
school in exchange for a withholding 
of adjudication and no assessment of 
traffic points. 

Government agencies have also 
embedded provisions within their 
employment regulations, which spe- 
cifically indicate that a plea and a 
judgment, regardless of whether 


adjudication was withheld or not, 
is considered a conviction and may 
subject an employee to sanctions in- 
cluding termination.'° Furthermore, 
entities outside Florida, including 
federal entities, do not recognize the 
withhold of adjudication since there 
are no parallel provisions. This ef- 
fect is most dramatically manifested 
in federal prosecutions for felon in 
possession of a firearm where the 
withhold of adjudication of a Florida 
State felony may satisfy the predicate 
requirement of a felony conviction."! 
Curiously, the Southern District of 
Florida seems to repeatedly hold that 
a withhold is not a conviction which 
can be treated as a predicate for a fel- 
on in possession of a firearm under 18 
U.S.C. §922.'* Under the same reason- 
ing, the criminal history calculation 
within the advisory federal sentencing 
guidelines calculates a withhold as a 
prior sentence for the assessment of 
criminal history points." In addition, 
resident aliens may find themselves 
either deported or excluded from the 
United States because of felonies and 
certain misdemeanors that qualify as 
crimes of moral turpitude regardless 
of the withhold of adjudication." 

In response to these changes, many 
civil practitioners have modified 
the traditional discovery demands 
through the inclusion of questions 
regarding arrests, participation in 
diversionary programs, and pleas of 
guilty or no contest. Many employers 


now ask if an applicant has been a 
defendant in a criminal proceeding 
regardless of adjudication or inquire 
whether an applicant has ever en- 
tered a plea of guilty or no contest or 
a determination by a court has been 
made in a case where the applicant 
was a defendant. Additionally, many 
people have recently found them- 
selves unable to chaperone their 
children’s school functions or even 
volunteer at the school bake sale 
because school board administrative 
regulations now include a provision 
that disqualifies volunteers due to 
“prior conduct” without mention 
of convictions. These restrictions 
emerge from the Drug Free Schools 
Act of 1986, as amended in 1989, 
which has been interpreted to limit 
the contact of individuals with prior 
drug-related offenses or addictions 
from participation in school ac- 
tivities. Many local school boards 
regard pleas of no contest, or nolo 
contendere, regardless of withhold 
of adjudication, as prior offenses. 
Even The Florida Bar has nullified 
the intended benefits of the withhold 
provision. In the recently amended 
Rules Regulating The Florida Bar, 
lawyers were formerly only required 
to report felony “convictions” to the 
Bar. Rule3-7.2(e) now states that de- 
cisions entered on or after August 1, 
2006, require attorneys to notify the 
executive director of The Florida Bar 
of such determination or judgment. 
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Notice shall include a copy of the 
document(s) on which such deter- 
mination or judgment was entered. 
Under the new rule, all criminal “de- 
terminations or judgments” must be 
reported. 

So what does this really matter for 
law-abiding Joe Public? For starters, 
vice offenses such as open containers 
of alcohol on the beach or a heated 
argument during a divorce can now 
become a scar on a person’s record 
which can affect his or her employ- 
ment, insurance rates, or even his 
or her ability to perform volunteer 
services in the community. No more 
mulligans or do-overs. A momentary 
lapse of judgment can now be an issue 
for life. 

This, of course, begs the question: 
What can Joe Public do? The first op- 
tion is to defuse a criminal record by 
attempting to avoid the filing of charg- 
es by the state. The state attorney has 
the inherent power to determine if an 
information will be filed or an indict- 
ment sought. If counsel is successful 
in procuring a “no information,” then 
no formal charges are filed which al- 
leviates the withhold issue altogether. 
The second option is to consider pos- 
sible alternatives to avoid a sentence. 
This may mean try the case, or it may 
mean some type of intervention pro- 
gram that results in a dismissal or a 
“no prosecution,” or nolo prosequi, or 
it may mean a negotiated plea with 
concession, which allow for the with- 
hold of adjudication. For example, the 
Second District Court of Appeal has 
held that adjudications can be with- 
held even if precluded by the statute 
if the court withholds adjudication 
pursuant to the Youthful Offender Act 
as codified in F.S. §958.04." 

The crucial factor for criminal prac- 
titioners is to inform the client of the 
possible legal consequences, as well as 
the collateral consequences, that they 
may face months, or even years, after 
the conclusion of the criminal case. 
Civil practitioners need to be aware of 
what is admissible and proper to ac- 
curately phrase and answer discovery 
demands and deposition questions. 
They must also analyze prior with- 
held sentences to determine if the 
underlying facts are admissible as 
evidence. For example, even though = 


withhold of adjudication may not be 
admissible as impeachment evidence 
of a conviction under FS. §90.610, 
there may be a sufficient basis to 
admit the evidence as character evi- 
dence of other crimes, wrongs, or acts 
under FS. §90.404(2). A little time 
reviewing the rules of evidence may 
make the difference between a line of 
inadmissible testimony as opposed to 
a masterfully crafted line of damaging 
evidence.) 


' R. Crim. P. 3.670. 

2 See Thomas v. State, 356 So. 2d 846, 847 
(Fla. 4th D.C.A. 1978), cert. denied, 361 So. 
2d 835 (Fla. 1978) (“If the defendant suc- 
cessfully completes his probation he is not 
a convicted person but if the probation is 
violated the court may then adjudicate and 
sentence.”); United States v. Thompson, 756 
F. Supp. 1492, 1495 (N.D. Fla. 1991); Davis 
v. State, 623 So. 2d 579, 580 (Fla. 3d D.C.A. 
1993) (However, once the “probationary 
period expires, the court is divested of 
jurisdiction over the probationer unless, 
prior to that time, the appropriate steps 
were taken to revoke or modify the proba- 
tion.”); Purvis v. Lindsey, 587 So. 2d 638, 
639 (Fla. 4th D.C.A. 1991); see also F.a. 
Star. § 948.04. 

3 Snyder v. State, 673 So. 2d 9 (Fla. 1996). 
Federal criminal charges for possession of 
a firearm by a convicted felon can be predi- 
cated upon a felony regardless of withhold 
of adjudication. 

* Brown v. State, 787 So. 2d 136 (Fla. 4th 
D.C.A. 2001) (Court held it was improper 
impeachment to allude to felony cocaine 
possession case where adjudication had 
been withheld); Martin v. State, 791 So. 
2d 1115 (Fla. 4th D.C.A. 2000) (Court held 
it was improper to deny post-trial release 
based on prior withhold of adjudication). 

5 See Fia. Stat. §§316.656, 784.07, and 
893.135(3). See also FLA. Stat. §327.36 (oth- 
er offenses for which a judge is prohibited 
from withholding adjudication include: 
boating under the influence which results 
in manslaughter); FLA. Stat. §775.087 (of- 
fenses for which a minimum mandatory 
term of imprisonment must be imposed 
under “10-20-Life”); Fia. Star §§790.163, 
790.164, 790.165, and 790.166 (offenses 
relating to weapons of mass destruction); 
Star. §849.25 (bookmaking); Fia. Star. 
§784.08 (assault or battery on a person 
over the age of 65); Fia. Stat. §784.07 
(assault or battery on a law enforcement 
officer); FLa. Stat. §893.135 (drug traffick- 
ing). 

Fia. Stat. §806.01 (arson); Fia. Star. 
§784.021 (aggravated assault); FLa. Star. 
§784.045 (aggravated battery); Fia. Srar. 
§790.001(5) (illegal use of explosives); 
Fia. Stat. §827 (child abuse); Fia. Star. 
§860.16 (hijacking); Strat. §787 (kid- 
napping); Fa. Stat. §782 (homicide and 
manslaughter); Fia. Star. §§794, 800.04, 
827.071, 787.025, 796.03, 825.1025, 847 
(sexual offenses); FLa. Stat. §817.034 
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(communications fraud); FLA. Stat. §839 
(offenses by public officers or employees); 
Fa. Star. §812 (robbery and car jacking); 
Fa. Start. §810.02 (burglary of a dwelling); 
Star. §784 (stalking). 

7 H.B. 869 w/CS Adjudication of Guilt / 
S.B. 2552. Although the court may with- 
hold adjudication for second and third 
degree felonies, the statute precludes with- 
holding of adjudication if the defendant 
has a prior withhold of adjudication for an 
unrelated felony. 

8 McCrae v. State, 395 So. 2d 1145 (Fla. 
1980). 

® Raulerson v. State, 763 So. 2d 285 (Fla. 
2000). 

The Pinellas County Employment 
Handbook indicates in Rule XXIV that an 
employee can be dismissed for the entry 
of a plea of guilty or nolo contendre to a 
misdemeanor or felony involving moral 
turpitude regardless of relation to employ- 
ment and regardless of the withholding of 


_ adjudication. 


1! United States v. Orellanes, 809 F.2d 
1526 (11th Cir. 1987). 

See United States v. Gispert, 864 F. 
Supp. 1193 (S.D. Fla. 1994). 

‘3 United States v. Rockman, 993 F.2d 
811 (11th Circuit, 1993); see also U.S.S.G. 
§§4A1.1, 4A1.2(f), and 2K2.1. 

4 See 8 U.S.C. §1182; 8 U.S.C. 1227. 

' Sloan v. State, 884 So. 2d 378 (Fla. 2d 
D.C.A. 2004). 
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REAL PROPERTY, PROBATE AND | 
Trust LAW 


by Benjamin Hillard 


Judgment Liens on Real Property: 
Recent Decision Causes Uncertainty for 
Title Companies, Bankers, and Lawyers 


hat did the legislature 

intend by prescribing 

a 10-year period with 

an option to renew con- 
cerning judgment liens on real prop- 
erty? A recent decision gives wider 
latitude to creditors and puts bank- 
ers, title companies, and real estate 
lawyers in a quandary. 

Statute of limitations sub-periods 

for judgment liens on real property 
were first prescribed by the Florida 
Legislature in 1987. The italicized 
language below was added to FS. 
§55.10 as follows: 
(1) Ajudgment ... becomes a lien on real es- 
tate ... when a certified copy of it is recorded 
in the official records . . . of the county... 
[in which the property is located] .... And 
it shall be a lien for a period of 7 years from 
the date of the recording. 

(2) The lien...in subsection (1) may be 
extended for an additional period of 7 years 
by re-recording a certified copy of the judg- 
ment... within the 90-day period preceding 
the expiration of the lien provided for in 
subsection (1). 

(3) In the event the lien is extended under 
subsection (2), the lien of the judgment . . . 
may be further extended by re-recording a 
certified copy of it within the 90-day period 
preceding the expiration of the lien provided 
for in subsection (2). 

(4) In no event shall the lien upon real 
property created by subsections (1), (2), and 
(3) be extended beyond the period provided 
for in s. 55.081 [20 years].' 


The current statute retains the 
seven-year period for judgments re- 
corded between July 1, 1987 and June 
30, 1994,” but for judgments recorded 
after June 30, 1994, the initial period 
shall be 10 years.* A lien may be 
extended for an additional 10 years 
by rerecording a certified copy of the 
judgment, prior to the expiration of 
the lien.* 

Until recently, this statute provided 


clear guidance for Florida lenders and 
title companies. However, a recent 
Fourth District Court of Appeal deci- 
sion, if adopted by the other district 
courts, has the capability to turn the 
lending industry in Florida upside 
down. Historically, title companies 
and lenders ignored judgment liens 
that were greater than 10 years old as 
beyond the sub-statute of limitations 
and their underwriting guidelines 
instructed underwriters that any 
judgment lien not renewed prior to 
expiration could no longer be a lien on 
real property. Today, hundreds of mil- 
lions of dollars of Florida title policies 
are now suspect; now revitalized, once 
expired liens may prevent homeown- 
ers from being able to refinance or sell 
their homes. 

In Franklin Financial v. White, 932 
So. 2d 434 (Fla. 4th DCA 2006), the 
judgment lien in question, either 1) 
did not previously exist because a 
certified copy of the judgment was 
not properly recorded, or 2) the judg- 
ment lien had expired, not having 
been re-recorded prior to expiration.° 
The court determined that the statute 
was silent concerning whether a judg- 
ment could be re-recorded after the 
expiration of the initial seven-year or 
10-year period.® The court then chose 
to view the statute’s requirement of 
rerecording prior to the expiration 
of the lien, not as a prerequisite to 
having a lien at all or a sub-statute of 
limitations, but merely as an error for 
which the only consequence was a pos- 
sible loss of priority to other liens.’ 

Under the court’s analysis, record- 
ing a certified copy of a judgment 
creates a lien on real property at any 
time within the 20-year period follow- 


ing final judgment. In other words, 
a certified copy of a judgment could 
initially be recorded in year 19, or it 
could be re-recorded and become a 
lien again at any time after the initial 
10-year period has expired. 

As mentioned initially, this decision 
creates problems for title companies, 
banks, and real estate owners where 
judgment liens that were once thought 
expired, are given new life. And so we 
ask, why did the legislature enact 
seven-year, and later, 10-year renewal 
periods at all? Why didn’t they simply 
say that recording a certified copy of 
the judgment would be lien on real 
property for 20 years? 

A review of the legislative history 
indicates that the 1987 amendment to 
§55.10 was intended to shorten the 20- 
year statute of limitations contained 
in §55.081 for liens that were not 
re-recorded prior to expiration of the 
seven-year period.* Further, the Leg- 
islative History Public Purpose State- 
ment indicates that shortening the 
statute of limitations to seven-year 
periods 1) brings Florida in line with 
the majority of other states; 2) reduces 
transaction costs to the public by not 
having to examine a 20-year record; 3) 
reduces county clerk record-keeping 
requirements; and 4) relieves debtors 
from less than diligent creditors.° In 
this regard, the original legislative 
history is completely incongruous to 
the Franklin decision. 

The legislative history for the 
most recent version of F.S. §55.10 
summarizes the proposed changes as 
revising “the initial recording and re- 
recording period for a judgment lien 
on real property from [seven] years 
to 10 years.”'° In other words, to be a 
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VIEW OF LIENS PRIOR TO THE FRANKLIN DECISION 


For judgments recorded prior to July 1, 1994, two 7-year extensions [sub-statutes of limitation] are available if 
the judgment was re-recorded “prior to” expiration, and capped by the 20-year statute of limitations 


- 7-year lien Expired [dead] 
> Expired [dead] 


7-year lien 
20-Yr SOL 


» If renewed prior to expiration 


7-year lien Expired [dead] 


> If renewed prior to expiration 


For judgments recorded after June 30, 1994, one 10-year extension was available if the judgment was re-recorded 
“prior to” expiration, and capped by the 20-year statute of limitations 


: Expired [dead] 
10-year lien 


> Expired [dead] 
20-Yr SOL 


10-year lien 


If renewed prior to expiration 


POSSIBLE VIEW OF LIENS AFTER FRANKLIN DECISION 


Expired [dead] 


Resuscitated lien 


[gap period] 


20-Yr SOL 
[gap period] 


[LITTLE OR NO REASON FOR INTERIM PERIODS] 
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lien on real property, a certified copy 
must be “initially recorded” within 10 
years from the date of the judgment, 
and must be renewed prior to expira- 
tion in order to continue to be a lien 
on real property. 

The report goes on to describe the 
pre-2000 law as follows: A judgment 
lien can be effective for up to 20 
years from the time judgment was 
rendered, and in order to maintain 
a valid judgment lien on real estate 
during the 20-year period, the judg- 
ment must be re-recorded every seven 
years up to the 20-year maximum." 
The report indicates that the effect of 
the proposed changes is to revise the 
valid recording periods of a judgment 
lien on real property from every seven 
years from the date of last recording 
to every 10 years.'? Therefore, based 
on the legislative history, a judgment 
will serve as a lien on real property 
only where it is “initially recorded” 
within 10 years from the date of 
the judgment itself, and re-recorded 
“prior to” the expiration of the “initial 
period.”!* 

In summary, the statute and legis- 
lative history indicate, in order for a 
judgment to be a lien on real property, 
one must re-file the lien to avoid the 
seven-year and 10-year substatute of 
limitations as a prerequisite to keep- 
ing one’s lien. The Franklin decision 
says, a judgment can still be lien on 
real property whenever it is re-re- 
corded. 

Although Franklin indicates that 
the statute is unclear concerning the 
effect of untimely re-recording, the 
court did not find sufficient conflict or 
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ambiguity which would have triggered 
a review of the legislative history.’ 
While it appears that such a review 
was not part of the court’s analysis in 
Franklin, a review of the legislative 
history is required where statutory 
ambiguity exists, or where the plain 
text of a statute is in “inescapable 
conflict” with related provisions.’ In 
American Home Assur. Co. v. Plaza 
Materials Corp., 908 So. 2d 360, 367- 
368 (Fla. 2005), the court concluded 
that statutory interpretations that 
render part of the statute meaningless 
should be avoided, and courts should 
construe related statutory provisions 
in harmony with one another.'® 
While it is impossible to estimate 
the number or dollar value of the 
real estate transactions Franklin 
will impact in the future, it remains 
to be seen if other district courts will 
accept or reject Franklin. Whatever 
the result, the decision will certainly 
have title companies and bankers 
scrambling to adjust their underwrit- 
ing guidelines and increasing their 
fees and closing costs to account 
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Estate Planning Documents 


for judgments once labeled “do not 
resuscitate.”Q) 


Fra. Strat. §55.10 (1987). 

2 Fria. Stat. §55.10(1). 
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4 Fra. §55.10(2). 

5 Franklin Financial v. White, 932 So. 2d 
434, 436-437 (Fla. 4th D.C.A. 2006). 
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363; Committee or Judiciary-Civil, 1987; 
and Senate Staff Analysis and Economic 
Impact Statement, April 20, 1987. 
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Fia. Stat §55.10 (1987). 

10 Senate Staff Analysis and Economic 
Impact Statement, CS/SB 392, February 
3, 2000. 

2 Senate Staff Analysis Statement, CS/ 
SB 392, February 3, 2000, revised February 
24, 2000. 

18 Td. 

4 Franklin Financial v. White, 932 So. 2d 
434 (Fla. 4th D.C.A. 2006). 

‘5 American Home Assur. Co. v. Plaza 
Materials Corp., 908 So. 2d 360, 367-368 
(Fla. 2005). 
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TAX LAW 


by Robert Babin and Thomas Butscher 


Ins and Outs: The Taxation of 
Imports and Exports in Florida 


ou have a prospective client 

that manufactures and sells 

computers. The client sells 

his or her items primarily in 
Illinois, but has recently won a contract 
to provide computers to several custom- 
ers in South America. In order to be 
effectively used in South America, the 
computers have to be specially modi- 
fied. The client has found a specialist 
in Miami that can make the modifica- 
tions and then deliver the computers 
to the port for shipping. The client 
has contacted you for advice about the 
contract with the Miami specialist, the 
shipping issues through the port, and 
for related Florida matters. 

Welcome to the world of imports, 
exports, and state taxes. Although 
sometimes an afterthought, state taxes 
in the scenario described above can be 
substantial. This article is intended to 
explain the sales and use tax treatment 
of imports and exports and the docu- 
mentation requirements involved.' 


General Sales and Use Tax 
Principles 

Some general concepts about Flor- 
ida’s sales tax will be useful. Florida 
imposes sales tax on “retail sales” of 
“tangible personal property” within 
Florida.* “Tangible personal property” 
is just about any tangible thing that is 
not realty,‘ and a “sale” is any transfer 
of title or possession for consideration.° 
These concepts resuit in almost any- 
thing you pay for and leave a Florida 
store with being subject to Florida sales 
tax.® Taxing sales, however, is not the 
whole picture; most states also have a 
“use” tax. This tax applies when you 
“use” an item within a state and have 
not paid sales tax on it.’ 5 


For the majority of items consumed 
within Florida, the use tax is not a 
problem. Most consumers pay sales 


tax when the item is purchased from - 


a local store, and as long as enough tax 
is paid, use tax does not apply. But, if 
property comes into Florida without 
tax being paid — for instance, when 
our computer manufacturer imports 
the computers into Florida — use tax 
may apply.® 

The use tax is a “complement” to the 
sales tax.’ It is intended as a disincen- 
tive to purchase taxable items from 
a state with a lower sales tax.’® For 
instance, Floridians living near the 
Florida-Georgia border might choose 
to purchase items from stores within 
Georgia because the Georgia sales tax 
is less than the Florida sales tax.'! The 
growth of the Internet has amplified 
another popular example — in which 
Floridians purchase items from a re- 
tailer that ships the items to Florida 
without collecting any tax. In both of 
these examples, the purchasers would 
generally owe Florida use tax on the 
items as soon as the purchasers possess 
the items within Florida.’ The Florid- 
ian that paid the four percent Georgia 
sales tax would owe an additional 
two percent because Florida has a six 
percent tax,!* while the Floridian that 
made the Internet purchase would owe 
the full six percent because no tax has 
been paid." 

Our Illinois computer manufacturer 
has to purchase items to manufacture 
its computers, but does not pay sales 
tax at that time because Illinois, like 
most states, allows the manufacturer 
to purchase the raw materials tax 
free, and then will impose tax when 
the manufacturer sells the computers 
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in Illinois. But, instead of selling the 
computers in Illinois, the manufacturer 
delivers the computers to a local ship- 
ping company, which puts the comput- 
ers on a truck and transports them 
from Illinois through several states, 
and to the Miami specialist that will 
modify the computers for use in South 
America. When the computers arrive 
in Miami, the computers have trav- 
eled through several states without 
the owner having paid any sales and 
use tax. What prevents each of these 
other states from imposing a tax on the 
computers as they pass through? 


Federal Structure 

The Import-Export Clause and the 
Commerce Clause of the U.S. Consti- 
tution prohibit individual states from 
taxing imports and exports to and from 
the states and from imposing taxes on 
interstate commerce.’ 

The scope of the Import-Export 
Clause and Commerce Clause has been 
primarily defined through interpreta- 
tion by the U.S. Supreme Court.'® The 
Court has held that items are shielded 
from taxation while “in the stream of 
commerce” or “the stream of exporta- 
tion,” and has generally viewed the 
question whether property has entered 
the “stream of exportation” under the 
Import-Export Clause and the ques- 
tion whether property has entered the 
“stream of commerce” under the Com- 
merce Clause as identical.'’ As a result, 
the majority of the jurisprudence on 
state taxation of imports and exports 
revolves around when the export pro- 
cess begins and ends and whether the 
export process was “continuous and 
unbroken.”"* Kosydar v. National Cash 
Register Co., 417 U.S. 62 (1974), and 


Carson Petroleum Co. v. Vial, 279 U.S. 
95 (1929), illustrate these issues. 

National Cash Register involved an 
Ohio manufacturer of cash registers. 
Pursuant to orders for cash registers to 
be delivered and used in a foreign coun- 
try, the Ohio manufacturer had begun 
manufacturing a bulk of cash registers. 
Once finished, the registers were stored 
in an Ohio warehouse, and sometimes 
remained there for years before being 
shipped abroad. Ohio attempted to 
impose a tax on the cash registers, and 
the manufacturer claimed protection 
under the Import-Export Clause. The 
Court interpreted the Import-Export 
Clause to require a physical commit- 
ment to the export process before its 
protections applied. Since the registers 
had not physically started the journey 
out of the country, the Import-Export 
Clause did not shield them from taxa- 
tion by Ohio. 

Carson involved an oil company that 
purchased petroleum in certain interior 
states, and then transported the pe- 
troleum across state lines via railway 
to New Orleans. In New Orleans, the 
oil was accumulated in storage tanks 
owned by the purchaser. The company 
intended that the oil be exported, but 
the oil was stored in New Orleans until 
enough petroleum was accumulated to 
justify the costs of shipment overseas. 
Louisiana argued that the oil became 
subject to taxation because the export 
process was broken and the petroleum 
had come to rest in Louisiana. However, 
the Court held that the Import-Export 
Clause shielded the oil from state taxa- 
tion because a good faith and temporary 
interruption of the passage in further- 
ance of the intended transport does not 
break the continuity of journey that the 
Import-Export Clause requires.!° 

Florida law accounts for the re- 
quirements under the Import-Export 
and Commerce clauses. First, Florida 
provides an exemption from sales and 
use tax for tangible personal property 
imported, produced, or manufactured 
in Florida for export.”? Moreover, 
Florida does not impose tax on any- 
thing in violation of federal law; if 
tangible personal property is shielded 
from taxation by the Import-Export or 
Commerce clauses, Florida avoids a 
conflict with federal law by simply not 
imposing tax on it. 


In summary of the federal protec- 
tions for imports and exports within 
Florida, two questions need to be 
answered in determining whether 
tangible personal property is shielded 
from tax as an export: 

1) Is the property committed to the 
exportation process (at the time of sale 
or importation)? 

2) Is the exportation process continu- 
ous and unbroken until the property 
leaves Florida?” 

The challenge for Florida sellers, 
importers, and exporters is to be able to 
answer these questions in the affirma- 
tive through proper documentation of 
the transaction(s).”* 


Safe Harbor for Florida Dealers 

Out-of-state businesses and in-state 
businesses view the import and export 
issues from different perspectives. The 
out-of-state business is primarily con- 
cerned with ensuring that the item does 
not get “taxed to death” while it travels 
through or out of the country. The fed- 
eral provisions discussed above will 
shield the majority of those scenarios. 

However, Florida dealers view the 
import and export issue primarily as 
one of proving export. In this instance, 
the federal protections for imports and 
exports are of little help. The federal 
provisions will not generally prohibit 
the state from taxing the item while 
it is in the Florida dealer’s possession. 
Florida does provide some exemp- 
tions from tax for these exports, but 
the dealer will have to prove that the 
exemptions apply. 

To help Florida dealers manage this 
issue, the Florida Legislature has pro- 
vided a “safe harbor” for selling dealers 
to prove that an item was exported 
outside Florida.” The Florida dealer is 
not required to collect and remit tax if, 
pursuant to the sale, the dealer delivers 
the item: 

¢ To a licensed exporter for export- 
ing; 

¢ To acarrier” for shipment outside 
Florida; 

e To the US. mail for mailing to a 
destination outside Florida; or 

e Using its own mode of trans- 
portation” to a destination outside 
Florida.” 

Florida courts have interpreted this 
provision to establish a presumption 


that property is not intended for export 
unless one of the criteria is met.”* If the 
statutory safe harbor is not utilized, 
the property is presumed for use within 
Florida, and the taxpayer must rebut the 
resulting presumption of taxability.”° 


“Uses” Under Florida Law 

So what is a “use” of property for tax 
purposes, and is there any “use” that is 
allowed before use tax applies? “Use” is 
defined broadly in Florida to include 
the exercise of any right or power over 
tangible personal property — generally, 
no minimum degree or duration of use 
is required.” For instance, if a hammer 
is purchased tax free and shipped to 
a purchaser in Florida, the hammer 
likely becomes taxable as soon as it 
comes into Florida; it does not have to 
be used to drive a nail first. 

The Florida Supreme Court recently 
addressed the scope of Florida’s use tax 
in Florida Department of Revenue v. 
New Sea Escape Cruises, Ltd., 894 So. 
2d 954 (Fla. 2005). The taxpayer offered 
gambling cruises from Ft. Lauderdale. 
The vessel would cruise out of port to 
three miles off the coast of Florida, 
conduct gambling activities, and then 
return to Ft. Lauderdale. The taxpayer 
had imported its gambling equipment 
without paying any sales or use tax, 
and the Department of Revenue as- 
sessed the taxpayer use tax for using 
the equipment in Florida.*! 

The taxpayer argued that no use tax 
was due on the gambling equipment 
because the equipment was only used 
for gambling activities when the ves- 
sel was outside Florida waters.*” The 
Florida Supreme Court rejected this ar- 
gument, citing the broad nature of the 
statutory definition of the term “use,” 
relying on Klosters Rederi A/S v. State 
Department of Revenue, 348 So. 2d 656 
(Fla. 3d DCA 1977), in which the Third 
District Court of Appeal determined 
that the removal from storage and 
placement of such items as facial tissue, 
toilet paper, and party supplies on a 
cruise ship departing from the Port of 
Miami constituted the taxable “use” of 
property within Florida.** The Florida 
Supreme Court clearly recognizes, 
therefore, that any exercise of domin- 
ion or control over tangible personal 
property — even when such exercise 
is brief and in aid of transporting the 
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ay 


property outside Florida — constitutes 
a taxable “use” of the property. 


The Continuous and 
Unbroken Journey 

The out-of-state business that has 
property moving through a state sees 
the law of exports in a simple way 
— ensure that the export journey is 
continuous and unbroken; once the 
property commingles with the general 
mass of property in Florida, the federal 
protections will no longer apply,** and 
at least in Florida, a use tax applies 
upon simple ownership of the property 
in state.*° 

In our example, where the manu- 
facturer is shipping the computers 
through several states to the specialist 
within Florida, the federal protections 
are easiest to apply with regard to the 
states that the computers are merely 
passing through. Where the shipper’s 
truck enters the state on an interstate 
and exits that state on the same inter- 
state a few hours later without even 
having opened the cargo container, the 
Import-Export Clause and Commerce 
Clause clearly protect the computers 
from taxation by the state. 

However, the border-states gener- 
ally face an additional issue, and it 
is involved in our client's affairs. Any 
last minute marshalling of assets for 
ease of transport and any last minute 
modifications are likely to occur within 
the state where the port is located. If 
someone other than the shipper takes 
possession of the item while in Florida, 
tax could easily attach. 

Marshalling and modification gener- 
ally require possession of the property 
by the owner or the owner’s agent, and, 
as discussed above, such possession 
will generally signify a use. This is not 
to say that tax attaches as soon as the 
owner or agent touches the item within 
Florida, but it does set up a difficult 
presumption to overcome. 

Two Florida cases demonstrate the 
importance of properly documenting 
that property is committed to the ex- 
portation process and that the process 
is continuous and unbroken. These 
cases also demonstrate that the fact 
that goods are actually exported is not 
enough to secure immunity from tax. 

Fred McGilvray, Inc. v. Askew, 340 
So. 2d 475 (Fla. 1976), involved a 


subcontractor involved in a construc- 
tion project in the Bahamas. The sub- 
contractor purchased materials from 
sources inside and outside Florida and 
received the materials at its Florida 
location. Eventually, the materials 
were loaded onto contractor-chartered 
barges and delivered to the Bahamas. 
However, the subcontractor was not 
able to present any evidence of the 
property’s commitment to the export 
process. The subcontractor did not have 
bills of lading or export declarations, 
and because the barges were chartered 
by the contractor, the subcontractor 
was not able to present proof of the 
use of a common carrier.** The Court 
held that there was too little evidence 


of commitment te the export process to . 


find the goods immunized from tax. 

Three years after the Florida Su- 
preme Court’s decision in Fred Mc- 
Gilvray Inc., the First District Court 
of Appeal was presented with another 
foreign installation contract case. Great 
Lakes Dredge & Dock Co. v. Depart- 
ment of Revenue, 381 So. 2d 1078 (Fla. 
1st DCA 1979), rev. den., 381 So. 2d 
765 (Fla. 1980), involved a situation 
wherein a joint venture was created for 
the purpose of modernizing the Port of 
Dammam, the primary port of Saudi 
Arabia. 

Pursuant to the joint venture’s con- 
tract with the Saudi Arabian govern- 
ment, the joint venture was required 
to provide certain materials and equip- 
ment for use on the construction project 
in Saudi Arabia. In order to effectively 
package and ship the materials and 
equipment, the joint venture had the 
property delivered to Dade County, 
where the joint venture took possession 
of the property in order to prepare it for 
shipping and deliver it to a transporter 
for ocean transport to Saudi Arabia. 
The property was prepared for ship- 
ment, delivered to the transporter, 
and shipped by the transporter to the 
foreign port. The Florida Department 
of Revenue assessed use tax on the 
property, claiming that the property 
came to rest within Florida and that 
the continuity of journey requirement 
was not satisfied.*” 

The First District Court of Appeal 
held that even while the taxpayer 
was marshalling the property in Dade 
County, the property was still under the 
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protection of the Import-Export Clause. 
Relying on the analysis provided by 
the federal case law and the Florida 
Supreme Court, the First District 
Court of Appeal weighed the factors 
involved in order to determine whether 
the continuity of journey requirement 
had been satisfied. 

The court found that 1) the pur- 
chaser was contractually bound to 
deliver the goods to Saudi Arabia; 2) 
the purchaser had bills of lading; 3) 
export declarations were processed; 4) 
the purchaser maintained inventories 
which documented the packaging of 
the property; 5) many of the purchase 
invoices were marked “for export”; and 
6) many of the purchase invoices even 
required delivery by a certain date for 
purposes of meeting overseas shipping 
dates. Thus, the court held that the 
goods were committed to the export 
process from the time they were pur- 
chased from the original vendor, and 
the steps involved in the export process 
were steps in furtherance of transport 
and did not subject the property to 
state taxation.*® 

If the documentation maintained by 
the dealer is insufficient, the imposi- 
tion of tax will be upheld. Beware of 
the documentation requirements — it 
is not enough to merely show that the 
item was actually exported. 


Conclusion 

In order to enjoy immunity from tax 
as an export, documentation must es- 
tablish that property was committed to 
the export process at the time of sale or 
import, and that the process remained 
continuous and unbroken until the 
property leaves Florida. Records must 
be maintained that: 

a) Identify the property sold; 

b) Identify the delivery destination 
of the property; 

c) Establish that the property was 
not commingled with the mass of prop- 
erty in Florida; 

d) Document that the property was 
committed to the exportation process 
at the time of sale; and, 

e) Document that the exportation 
process is continuous and unbroken 
until the property is exported from 
Florida.* 

If the documentation maintained by 
the dealer is insufficient, the imposition 


of tax will be upheld.”° 

Where does this leave our potential 
client? If you have not guessed it yet, 
the biggest problem for our client is the 
modifications by the specialty business 
in Miami. In our case, the Miami busi- 
ness is arguably an agent of the Illinois 
manufacturer when it takes possession 
of the computers within Florida and 
makes the modifications. Our client, 
however, could potentially avoid tax 
by registering as a Florida dealer and 
retaining detailed documentation 
that shows export of the items outside 
Florida. If the manufacturer takes pos- 
session before it registers as a dealer 
within Florida, use tax is likely due on 
the computers. 


' Fach dealer is required to secure, main- 
tain, and keep, for as long as required by FLA. 
Srar. §213.35, a complete record of tangible 
personal property .received or used, along 
with any other pertinent documentation 
required for the administration of Ch. 212. 
FLA. Stat. §212.13(2). The department is au- 
thorized to audit such records to correct any 
overpayment of tax or to assess and collect 
any deficiency. Srar. §212.12(5)(a). 

2 A “retail sale” is generally defined as a 
sale to a consumer or to any person for any 
purpose other than for resale. Star. 
§212.02(14)(a). 

3 See Fia. Spar. §212.05(1)(a). 

4 See Stat. §212.02(19). 

5 See Fa. Star. §212.02(15)(a). 

® An exemption from tax may apply. There 
are three primary bases for exemption: 
1) the property itself may be exempt (e.g., 
prescription medicine); 2) a party to the 
transaction may be exempt (e.g., a sale to 
a public school); and 3) the use to which 
the property is put may be exempt (e.g., 
overhead materials for certain N.A.S.A. or 
Department of Defense contracts). See FLA. 
Sra. §§212.08(2), (6), and (17). 

7 See FLA. Star. §§212.02(20), 212.05(1)(b), 
212.06(1)(a); FLa. Apmin. §12A-1.091. 

8 See Fia. Star. §§212.05(1)(b), 212.06(1)(a) 
and (4). 

°® United States Gypsum Co. v. Green, 110 
So. 2d 409, 412 (Fla. 1959); FLa. ApMin. CopE 
§12A-1.091(4). Florida imposes and collects 
the use tax from the ultimate consumer of 
the property, who enjoys the use in Florida 
of the imported property. See Fia. Star. 
§212.06(2)(b) and (4); Whitehead & Kales 
Co. v. Green, 113 So. 2d 732, 734 (Fla. 1st 
D.C.A. 1959). 

0 Department of Revenue v. Kuhnlein, 646 
So. 2d 717, 722 (Fla. 1994). : 

"| Georgia taxes sales at the rate of four 
percent. See Ga. Cope ANN. §48-8-30. 

2 See Fria. Strat. §§212.05(1)(b) and 
212.06(1)(a). 

'3 Florida provides a credit for any “like 
tax” lawfully imposed and paid to another 
state, territory of the United States, or the 
District of Columbia. If the out-of-state 
tax was less than the amount imposed by 
Florida, Florida only collects the difference. 


See Strat. §212.06(7). 

4 Fra. §212.06(7). 

' US. Const. art. I, §10, cl. 2 (the Import- 
Export Clause) and art. I, §8, cl. 2 (the Com- 
merce Clause). 

'6 See,e.g., Coe v. Errol, 116 U.S. 517 (1886); 
A.G. Spalding & Bros. v. Edwards, 262 U.S. 
66 (1923); Carson Petroleum Co. v. Vial, 279 
US. 95 (1929); Kosydar v. National Cash 
Register Co.,417 U.S. 62 (1974); Department 
of Revenue v. Association of Washington Ste- 
vedoring Companies, 435 U.S. 734 (1978). 

’ Kosydar v. National Cash Register Co., 
417 US. 62, 66 (1974). Florida likewise views 
the questions as the same and considers an 
item an “export” whether immunized by the 
Import-Export Clause or by the Commerce 
Clause. See Star. §212.05(1)(a); Fra. 
Apmin. §12A-1.0015. 

'8 Carson, 279 USS. 95 (1929). 

'9 Td. at 103 (citing Champlain Realty Co. 
v. Brattleboro, 260 U.S. 366 (1922)). 

20 Fa. Star. §212.06(5)(a)1. 

22 Fa. ApMIN. Cope §12A-1.0015(2)(b). 

3 A sale for export is an exemption from 
tax, and the burden is upon the selling 
dealer to show entitlement to the exemp- 
tion, and to maintain records demonstrating 
entitlement to the exemption. State ex rel. 
Szabo Food Services, Inc. v. Dickenson, 286 
So. 2d 529, 531 (Fla. 1973); Green v. Peder- 
son, 99 So. 2d 292, 296 (Fla. 1957); United 
States Gypsum Co. v. Green, 110 So. 2d 409, 
413 (Fla. 1959); Fia. Star. §212.13(2). 

4 Fra. Srar. §212.06(5)(a)1. 

25 Common carrier, contract carrier, or 
forwarding agent. See Apmin. CopE 
§12A-1.0015. 

26 It does not matter whether the seller or 
the purchaser arranges for the transporta- 
tion of the property. See Linder Industrial 
Machinery Co. v. Berry, 385 So. 2d 742 (Fla. 
2d D.C.A. 1980). 

27 Documentation should be maintained 
indicating delivery to the carrier or delivery 
by the seller that identifies a) the item(s) 
sold; b) the purchaser; and c) the ultimate 
destination of the item(s). It should be pos- 
sible to trace and identify the specific item(s) 
sold throughout the documentation. Note 
that the dealer is not required to collect tax, 
but may do so — the Florida Department of 
Revenue is without authority to compel the 
dealer not to collect and remit the tax. The 
purchaser should be entitled to a refund if the 
requirements of the “safe harbor” are met. 

°8 Great Lakes Dredge & Dock Co. v. De- 
partment of Revenue, 381 So. 2d 1078, 1080 
(Fla. Ist D.C.A. 1979), review denied, 381 
So. 2d 765 (Fla. 1980); Fred McGilvray, Inc. 
v. Askew, 340 So. 2d 475, 479 (Fla. 1976). 

*9 Great Lakes Dredge & Dock, 381 So. 2d 
at 1081. The legislature’s stated intention 
is that every sale, use, storage, or consump- 
tion of tangible personal property in Florida 
is subject to tax, unless it is shown by the 
taxpayer that an exemption or exclusion 
applies. FLA. Star. §212.21(2). 

30 The legislature has created some limited 
exceptions. See Fia. Star. §212.05(1)(a)2. 
(the sale of a boat or aircraft to a non- 
resident); FLA. Stat. §212.0598 (air carriers 
utilizing mileage apportionment); FLa. Srar. 
§212.06(1)(e) (vessels used solely for demon- 


stration, promotion, or testing); Fa. Srar. 
§212.06(11) (exported promotional materi- 
als); Fa. Star. §212.08(8) (vessels and parts 
used in interstate or foreign commerce); FLA. 
Srar. §212.08(9) (railroads licensed as com- 
mon carriers and parts used in interstate or 
foreign commerce; motor vehicles engaged 
in interstate commerce as common carri- 
ers and parts used in interstate or foreign 
commerce); FLA. Stat. §212.08(10) (sale of a 
motor vehicle to a nonresident); FLA. Srar. 
§212.08(11) (sale of an aircraft to a nonresi- 
dent). 

31 See New Sea Escape Cruises, Ltd. v. 
Florida Department of Revenue, 823 So. 2d 
161 (Fla. 4th D.C.A. 2002). 

82 New Sea Escape Cruises, Ltd. v. Florida 
Department of Revenue, 823 So. 2d 161, 163 
(Fla. 4th D.C.A. 2002); Florida Department 
of Revenue v. New Sea Escape.Cruises, Ltd.. 
894 So. 2d 954, 958 (Fla. 2005). 

33 See New Escape Cruises, Ltd.,823 So. 2d 
at 958. The court specifically noted that the 
Third District Court of Appeal in Klosters 
Rederi cited as authority United Air Lines, 
Inc. v. Mahin, 410 US. 623 (1973), where the 
U.S. Supreme Court held that imposition of 
a use tax under a similarly worded Illinois 
statute to the withdrawal from storage of 
fuel to be used by an interstate carrier did 
not offend the Commerce Clause of the U.S. 
Constitution. New Sea Escape Cruises, Ltd., 
823 So. 2d at 958. 

See Carson Petroleum Co. v. Vial, 279 US. 
95 (1929). 

3 Fa. Stat. §212.06(1)(a) and (6). 

36 See Fia. Star. §212.06(5)(a). 

37 Great Lakes Dredge & Dock, 381 So. 2d 
at 1079. 

38 Td. at 1084 -1085. 

39 Fa. ApMIN. Cope §12A-1.0015(2)(c). See 
Great Lakes, 381 So. 2d 1078, citing with 
approval Gough Industries Inc. v. State 
Board of Equalization, 336 P.2d 161 (Cal. 
1959). It should be possible to trace and 
identify the specific item(s) sold throughout 
the documentation. 

“© Compare Great Lakes Dredge & Dock 
Co., 381 So. 2d 1078 (Fla. 1st D.C.A. 1979), 
with Fred McGilvray, Inc. v. Askew, 340 So. 
2d 475 (Fla. 1976). 
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Family LAW 


by Harry M. Hipler 


Partitioning Real Property in Dissolution of Marriage 
Actions and Suits Between Unmarried Cotenants: 
Credits, Setoffs, Ouster, Division, and Sale 


here are advantages and 

disadvantages of sharing 

ownership of real property. 

These partnerships can in- 
volve married adults, unmarried 
adults living together, and cotenants 
investing in jointly owned real prop- 
erty as a business enterprise. The 
partnership progresses smoothly for a 
while, and then friction and dissention 
sets in. After consulting with an at- 
torney, the parties finally come to the 
realization that the partnership must 
end. They cannot agree on what to do 
with their real property, so the parties 
turn to the court. A suit to partition 
real property may be the only answer 
for unmarried adults,’ and a petition 
for dissolution of marriage will be 
necessary for married adults who 
have accumulated real and personal 
property.’ This article will discuss par- 
tition of real property in dissolutions 
of marriage, situations in which two 
or more unmarried cotenants live to- 
gether in jointly owned real property, 
and when cotenants band their money 
and resources together and invest in 
jointly titled real property as a busi- 
ness activity. 


Partitioning Land 

Partition of real property is a sev- 
erance of undivided and coexisting 
interests in real property. Under F:S. 
Ch. 64, a partition action may be 
brought by “any one or more of several 
joint tenants, tenants in common, or 
coparceners, against their cotenants, 
coparceners, or others interested in 
the lands to be divided.”* Partition is 
an option when two or more parties 
have a right to immediate possession 
of real property as tenants in common,. 


joint tenants with right of survivor- 
ship, or life tenants.‘ The policy be- 
hind a partition is to encourage trade 


and to pass title with a minimum of . 


ill will and interference between joint 
owners.” Partition suits can be pled in 
dissolution of marriage actions, but an 
estate by the entireties is not subject 
to partition until after the entry of a 
final judgment of dissolution of mar- 
riage (FJDM), when the ownership 
becomes a tenancy in common.*® When 
there is a dispute as to title or right 
to possession of real property, a suit 
to quiet title, ejectment, or adverse 
possession can be filed to determine 
the lawful owners and possessors.’ 


Location, Location, Location: 
Local vs. Transitory Actions 

F.S. §64.022 provides that parti- 
tion “shall be brought in any county 
where the lands or any part thereof 
lie....”° There is a dispute among the 
appellate courts as to whether a court 
can compel the sale of real property 
located outside the court’s geographi- 
cal boundaries or order a change in 
title. In local actions — proceedings 
against the property having a fixed 
location — the venue lies only in the 
county and state where the subject 
real property is located.° Under this 
view, the appellate courts have held 
that a trial court in a FJDM or parti- 
tion action cannot sell or transfer real 
property located outside the territo- 
rial boundary of the court.'° Where the 
action is personal or transitory — an 
action on a debt, contract, FJDM, or 
other suit relating to a person — a 
defendant has the right to be sued in 
the county of his or her residence or 
where the cause of action accrued." 
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Under this view, a court has inher- 
ent jurisdiction to compel a sale of 
foreign real property located outside 
of the geographical boundary of the 
court as part of its power to create 
an equitable distribution plan in a 
FJDM. Gil v. Mendelson, 870 So. 2d 
825 (Fla. 3d DCA 2003), held that 
the trial court could order the sale of 
Israeli real property, where the plead- 
ings requested the trial court to take 
jurisdiction and equitably distribute 
all real and personal property of the 
parties. '” 


Calculating Proceeds of the 
Partition Sale 

The general rule is that each cote- 
nant is ultimately liable for his or her 
proportionate share of the obligations 
and expenses of real property. The 
rationale is that the equity of one 
cotenant should not be increased by 
expenditures of another cotenant.'® 
Upon partition, a cotenant paying 
more than his or her proportionate 
share is entitled to a credit from 
the proceeds of sale from the other 
cotenant’s proportionate share of 
the expenses. These guidelines are 
provided to help the parties and the 
court achieve compliance. 

First, each party’s proportionate 
share must be determined by using 
each party’s percentage of ownership. 
In relationships outside of marriage, 
each cotenant can own the real prop- 
erty equally or disproportionately. 
In marriages, if the spouses own 
real property jointly, upon entry of a 
FJDM, it becomes a tenancy in com- 
mon." If real property is in the name 
of one spouse and was purchased and 
paid for during the marriage through 
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marital labor or with marital funds, 
it is marital property.'®° The enhanced 
portion of nonmarital real property 
inherited or brought into the mar- 
riage and titled solely in the name of 
the owner spouse constitutes marital 
property.'’ The court always begins 
with the premise that marital proper- 
ty should be equally divided, because 
equitable distribution is based on the 
premise of an equal partnership in 
marriage.'® However, the court has 
authority pursuant to F‘S. §61.075 (1) 
to award one spouse more than 50 per- 
cent of marital property in a plan to 
equitably distribute the property.'® 

Second, the court must decide which 
“household expenses” are reimburs- 
able. The most common household 
expenses necessary to preserve and 
maintain the real property include 
the mortgage (principal, income, 
taxes, and insurance), association 
fees, maintenance, replacement, and 
repairs that need to be paid in accor- 
dance with the proportionate share of 
the cotenants.”° 

Third, there must be a determi- 
nation of the amount and percent- 
age of expenses paid by one party 
that should be reimbursed from the 
nonpaying cotenant’s share. In dis- 
solutions of marriage, the analysis 
begins upon separation or filing of 
the action, but in no event later than 
the entry of the FJDM.”! In a busi- 
ness or personal relationship outside 
of marriage, the analysis begins from 
the date of the original closing of the 
joint tenancy.” If one cotenant pays 
for 100 percent of an obligation for 
which the joint owners are liable, he 
or she is entitled to have the other 


cotenant reimburse his or her propor- 
tionate share of the expenses.”* Where 
one cotenant makes a down payment 
on the purchase of real property, the 
cotenant not making a down payment 
is liable for 50 percent of the original 
down payment at a future sale.** But 
where the FJDM awards one cotenant 
exclusive possession of the marital 
residence and directs the cotenant to 
pay the entire household expenses, 
the cotenant paying 100 percent of 
the household expenses is entitled to 
a 50 percent credit for amounts paid 
to preserve and maintain the property 
from the proceeds of sale from the 
other cotenant’s proportionate share 
of the expenses at a future partition 
and sale.” Florida appellate courts 
have consistently reversed lower 
courts awarding a cotenant a 100 
percent credit for reimbursable house- 
hold expenses. The appellate courts 
have held that a cotenant paying 100 
percent of these household expenses 
is entitled to a 50 percent credit from 
the proceeds of sale from the other 
cotenant’s proportionate share of the 
expenses.”° 

Fourth, the real property subject to 
partition must be given a fair market 
value. If the size of the real property 
is large or has many financial mecha- 
nisms, a value should be placed on the 
entirety of the land and each compo- 
nent, so that there is a determination 
of its rental value, productive value, 
and live-in value.” 


Improvements on Real Property 

Where a cotenant adds improve- 
ments over and above what is needed 
to preserve the property, the law re- 


fuses to make another cotenant pay 
for improvements made without his or 
her approval.” To the extent that an 
improvement enhances the vaiue of 
the real property, the cotenant paying 
for such improvement can obtain part 
of the proceeds attributable to the 
improvement in excess of the share 
otherwise due. This can be determined 
by getting an appraisal or valuation of 
the improvements that enhanced the 
real property's value.” 


Forms of Relief 

Where the allegation and proof 
sought to be partitioned is indivisible 
and not subject to partition without 
prejudice to the other owners, a court 
must order a private or public sale. Ifa 
trial court fails to do so, the ruling will 
be reversed on appeal and a partition 
sale will be ordered in the absence of 
unusual circumstances.” 

Where the real property is divis- 
ible without prejudice to the owners, 
a partition in kind, e.g., a division 
of real property is justified. Under 
these circumstances, the shares ap- 
portioned to the parties in partition 
do not have to be exactly equal in 
amount and value. In Schroeder v. 
Lawhon, 922 So. 2d 285 (Fla. 2d DCA 
2006), the appellate court held that 
an unequal division of real property 
can be justified where one cotenant 
improved the real property without 
contribution from the other cotenant. 
The brother in the mid-1990s built 
a home encompassing 2,800 square 
feet with modern amenities and his 
own 2,400 square feet of a private 
garage. His sister resided in the older, 
family home, which was built in the 
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mid-1950s. She did not participate in 
building or improving any of the sub- 
ject real property, while her brother 
funded these improvements with his 
own money. The size of parcel one was 
2.77 acres and it was allotted to the 
sister, whereas parcel two, which was 
2.15 acres, containing substantially 
more river frontage, was allotted to 
the brother. The appellate court ruled 
that the party making the improve- 
ments should receive the benefit of the 
enhancement that was made to the 
value of the land, and it was equitable 
for the brother to receive a smaller but 
more valuable parcel than his sister 
upon partition.*' 

Where two cotenants own the land, 
the 50 percent credit that is owed to 
the cotenant paying 100 percent of the 
reimbursable household expenses will 
usually reduce the amount the other 
cotenant will receive upon partition 
and sale from his or her 50 percent 
net equity. But where the cotenant’s 
failure to pay the reimbursable house- 
hold expenses exceeds the nonpaying 
cotenant’s 50 percent net equity and 
proportionate share of the sale pro- 
ceeds, the court can award the entire 
real property to one cotenant.*” The 
following hypothetical illustrates how 
one party can eliminate the cotenant’s 
portion and receive the entirety of the 
real property without division or sale. 
If two unmarried people are 50 percent 
owners of real property and there is 
$350,000 in equity following its sale, 
each cotenant should receive $175,000. 
However, if the total amount of paid 
reimbursable household expenses 
over the years was $375,000, then 
each cotenant’s proportionate share of 
the expenses is $187,500. Cotenant A, 
who has not paid any of the household 
expenses, will be required to reimburse 
$187,500 to cotenant B, who paid 100 
percent of these expenses. The first 
$175,000 will come out of the equity 
received at the time of the sale from 
cotenant A, and an additional $12,500 
may have to be paid from some other 
resource owned by cotenant A. The 
amount owed by A could be forgiven 
if B elects to do so upon receipt of the 
entire real property. The partition 
court can rule that the partnership 
involved only the real property, and, 
therefore, there is no basis for a money- 


damages award in favor of B. In sum, 
there is no equity that remains after 
accounting for the reimbursable house- 
hold expenses paid by cotenant B; 
therefore, cotenant A will get nothing, 
and cotenant B will receive the entire 
real property and possibly a money 
judgment for $12,500 against A. 


Setoffs and Credits in the 
Marital Residence and Jointly 
Titled Real Property 

ES. §61.077 sets forth criteria on 
entitlement to setoffs and credits upon 
sale of a marital residence in a FJDM. 
If the FJDM is silent on setoffs and 
credits, and it is not appealed, nei- 
ther party can later ask for an award 
against the former spouse when the 
marital residence is partitioned and 
sold.** This statute also requires a 
court to make findings of facts on 
entitlement to credits and setoffs 
upon sale of the marital residence 
for payments he or she will make 
post-FJDM, and if the trial court 
fails to make findings, it constitutes 
reversible error.** F.S. §61.077 uses 
the words “credits” and “setoffs,” but 
it cannot be relied upon as author- 
ity to set off 50 percent of the fair 
rental value for a period of exclusive 
possession as against 50 percent of a 
cotenant’s payment of reimbursable 
household expenses of the marital 
home during the primary residential 
parent’s exclusive occupancy with the 
minor children.* On the other hand, 
if neither party is granted exclusive 
occupancy of the residence by court 
order, a trial court can set off 50 per- 
cent of the fair rental value against 
a 50 percent credit of the reimburs- 
able household expenses.** Where a 
cotenant in possession vacates the 
premises and rents them to a ten- 
ant, the rent benefits all cotenants in 
proportion to their ownership, and ac- 
cordingly 50 percent of the rent after 
expenses must be kept by the cotenant 
receiving the rent, while the other 
cotenant must receive 50 percent of 
the rent after expenses.*’ 

If a cotenant in possession seeks 
contribution for amounts expended 
toward preservation of real property, 
it can be argued that 50 percent of 
the reimbursable household expenses 
paid by the cotenant in possession 
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can be set off by 50 percent of the fair 
rental value of the property by the 
out-of-possession cotenant. In Barrow 
v. Barrow, 527 So. 2d 1373 (Fla.1988), 
a FJDM made the husband and wife 
tenants in common. The former hus- 
band occupied the real property after 
the FJDM, even though the decree 
was silent as to who was entitled to 
its possession and the date of any 
future sale. Later, the former wife 
petitioned for partition. The former 
husband made a claim for a 50 per- 
cent credit of the amounts expended 
to preserve and improve the property. 
The Florida Supreme Court held that 
when a cotenant in possession seeks a 
50 percent contribution for amounts 


. expended in the preservation of the 


property, the credit claim may be set 
off by a out-of-possession cotenant by 
50 percent of the fair rental value if 
the cotenant in possession holds the 
real property adversely against the 
out-of-possession cotenant or as a 
result of ouster.** 

In contrast to Barrow, some ap- 
pellate courts have held that a trial 
court acts within its sound discretion 
in refusing to set off 50 percent of the 
fair rental value of the real property 
when a 50 percent credit claim is 
made. These decisions hold that the 
paying cotenant should be credited 
for 50 percent of the reimbursable 
household expenses from the other 
cotenant’s household expenses that 
he or she did not pay upon partition 
and sale. These decisions in FJDM 
cases turn on what the courts believe 
are equitable after considering the 
comparable financial resources of the 
parties and any duty of child support 
and separate maintenance owed by 
one spouse to the other.*® One example 
is Cintron v. King, 961 So. 2d 1010 
(Fla. 4th DCA 2007), in which the wife 
vacated the marital residence during 
the FJDM proceeding and left the 
husband in possession. He paid the 
normal household expenses without 
help from his wife. The appellate court 
held that the husband was entitled to 
a 50 percent credit of the reimburs- 
able household expenses he paid from 
separation to the date of sale without 
considering the matter of a 50 percent 
fair rental value setoff. 

Both of these legal doctrines are 


entrenched in Florida jurisprudence, 
and the practitioner is encouraged to 
raise the particular issue that is ben- 
eficial to his or her client. Proof must 
be presented at trial showing which 
reimbursable household expenses 
were paid and the amount. Proof of 
the fair rental value of the real prop- 
erty must also be presented. Upon 
failure to raise the issues as applied to 
the facts and to present proof at trial, 
the appellate courts have deemed the 
issue not preserved on appeal and, 
therefore, waived.*° 


Liens of a Cotenant in a 
Partition Action 

In a FJDM, the court can make 
the spouses equally or disproportion- 
ately liable for their marital debts 
and liabilities no matter which spouse 
incurred the marital debt during the 
marriage.*! In other actions, liens and 
certified copies of judgments recorded 
on a cotenant’s undivided interest will 
attach to the cotenant’s share of the 
proceeds of a partition sale, so long as 
the real property is not homestead.” 
If the cotenant’s share is homestead, 
it will be exempt from the attach- 
ment of creditors.** An exception is 
a cotenant’s federal tax lien that will 
attach to the entirety of a cotenant’s 
homestead and nonhomestead real 
property share in a partition sale.“ 
The effect of a sale on nonhome- 
stead real property will subject the 
cotenant’s share to all of his or her 
outstanding liens and judgments and 
reduce the net equity received by the 
cotenant.”° 


Partition 

Partition is a matter of right to 
those holding undivided. interests in 
real property.*° Litigants should be 
wary of expecting a court to refuse 
to partition real property, except in 
unusual circumstances. Situations 
where courts have denied parti- 
tion of real property or set aside an 
agreement not to bar partition are 
discussed below. 

When the facts show manifest in- 
justice, fraud, and oppression to the 
weaker party, appellate courts can 
set aside an agreement to partition or 
not to partition real property. In the 
leading case of Condrey v. Condrey, 


92 So. 2d 423 (Fla. 1957), an elderly, 
physically frail couple unable to sup- 
port themselves created a tenancy in 
common with their son and daugh- 
ter-in-law, who agreed to live with 
them and contribute to the parents’ 
living expenses. In affirming the trial 
court’s denial of the partition claim, 
the Florida Supreme Court held that 
equity required that the partition 
claim be denied on account of their 
own agreement not to partition during 
the parents’ life.‘” 

When a party to an agreement can 
show that the other party has made 
it inequitable or unduly burdensome 
for the complaining party to live by a 
contract, an agreement not to parti- 
tion can be set aside. In Forehand v. 
Peacock, 77 So. 2d 625 (Fla. 1955), the 
parties agreed ‘to allow a cotenant’s 
mother to live on her property rent 
free for life when the property vested 
title to her daughter and son-in-law as 
survivors. Soon thereafter, the daugh- 
ter and her husband demanded rent, 
argued, and made life miserable for 
her to live on the property, forcing her 
to leave the property. The Supreme 
Court held that a joint tenant who 
orally agreed to waive her right to 
partition during her life could seek to 
dissolve her agreement not to parti- 
tion when the cotenant breached an 
agreement to allow her quiet enjoy- 
ment during her life.** 

An absolute restraint on alienation 
is inconsistent with the right of 
ownership and is, therefore, invalid, 
whereas postponement of the right 
to partition for a limited duration 
when necessary to accomplish a plan 
is permissible. In Haddad v. Hester, 
964 So. 2d 707 (Fla. 3d DCA 2007), 
the spouses entered into a marital 
settlement agreement (MSA) that in- 
corporated their wish to keep certain 
Islamorada real property for life and 
pass it to their children upon the par- 
ents’ death. The appellate court held 
that the parties waived partition by 
virtue of their express written agree- 
ment that would apply during the 
parents’ lives. In Vinson v. Johnson, 
931 So. 2d 245 (Fla. 1st DCA 2006), 
a testator’s will prohibited a parti- 
tion sale of real estate, except when 
all nine heirs agreed. The appellate 
court held that the will was an un- 
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lawful restraint on alienation of real 
property, because it prohibited them 
from normal incidents of property 
ownership, including the right to sell 
or dispose of the property during their 
entire lifetimes. Partition under these 
circumstances was permitted regard- 
less of the minority owners’ wishes 
opposing partition.” 

A FJDM, whether decided by the 
court or pursuant to a MSA, is con- 
clusive as to all matters raised or that 
could have been raised in a FJDM 
proceeding. This is so in a partition 
action, where the FJDM determines 
how the marital real property will 
be divided and distributed. Even if a 
trial court later finds that it is in the 
best interest of the parties to parti- 
tion real property, in the absence of 
an agreement by both parties, there 
is no requirement to partition the real 
property if the FJDM already deter- 
mined how the real property will be 
divided and distributed. 

A former out-of-possession spouse 
has no standing to file a partition ac- 
tion as to jointly owned real property, 
where one spouse is awarded exclusive 
possession of the property in the FJDM. 
Under such circumstances, the former 
spouse requesting partition has no right 
to immediate possession. It is when 
there is an expiration or termination of 
the former spouse’s grant of exclusive 
possession by virtue of remarriage or 
emancipation of minor children that 
an out-of-possession ex-spouse has a 
right to immediate possession and to 
file a partition action.” 


Conclusion 

This article has discussed issues 
that must be considered in any suit 
to partition real property in a FJDM 
and those involving unmarried cote- 
nants. Although each partition action 
is different, the concept of partition is 
not difficult. However, the appellate 
court decisions abound with rever- 
sals of lower court final judgments. 
When a cotenant in possession seeks 
contribution for amounts spent on 
reimbursable household expenses, 
the appellate courts are at variance 
as to whether 50 percent of the fair 
rental value can be set off against a 
credit of 50 percent of the reimburs- 
able household expenses, except when - 


a spouse receives exclusive occupancy 
of the residence. 

Historically, the marital residence 
was a shelter for the residential par- 
ent and the minor children, but it is 
no longer subordinate to the spouses’ 
business interests and retirement 
plans in a FJDM. The real estate 
boom has brought real estate to the 
forefront of the marital estate. Owner- 
ship of a marital residence and other 
real property, and amounts expended 
for their maintenance, can be a sig- 
nificant part of the marital estate. 
These factors require the parties and 
the court to deal with its division and 
distribution after considering the 
amounts spent to preserve the real 
property. 

The marital residence and other 
real property can be valued at hun- 
dreds of thousands of dollars to mil- 
lions of dollars due to their sizeable 
appreciation.*' The dollar amount of 
reimbursable expenses can be sub- 
stantial and considerable.” The court 
in a final judgment must carefully 
ensure that each cotenant receives his 
or her share of the tenancy in accor- 
dance with their respective interest 
and any credits and setoffs the parties 
are entitled to receive. 

! Fra. Star. Ch. 64 (2006). 

Fia. Star. Ch. 61 (2006). There are many 
issues in a final judgment of dissolution of 
marriage (FJDM), including but not limited 
to claims for alimony, primary and second- 
ary residence of the minor children, child 
support, payment of debts and liabilities, 
equitable distribution, enhancement of 
nonmarital assets, attorneys’ fees, among 
others. This article discusses partition of 
real property in FJDM and those involving 
unmarried cotenants. 

3 Fra. Stat. §64.022 (2006). In a time- 
share unit, however, partition will not lie, 
unless it is specifically provided for in the 
contract according to Fia. Star. §721.22 
(commonly called the Florida Vacation and 
Timesharing Act). 

4 Id. 

5 Fia. Strat. §64.022 (2006); Williams v. 
Ricou, 196 So. 667 (Fla. 1940). 

6 See Sudholt v. Sudholt, 389 So. 2d 301 
(Fla. 5th D.C.A. 1980). : 

7 See McGriff v. Leonard, 93 So. 179 (Fla. 
1922); McIntyre v. Parker, 82 So. 253 (Fla. 
1919). It is permissible to file an action to 
quiet title, ejectment, and adverse posses- 
sion and consolidate them with a partition 
action to establish the rightful owners of 
real property and then determine what 
should be done after title is determined. 
See Terra Ceta Estates, et al. v. Taylor, 67 
So. 169 (Fla. 1914). 

Fria. Star. §64.022 (2006). 
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® Polkowshi v. Polkowski, 854 So. 2d 286 
(Fla. 4th D.C.A. 2003); Denison v. Denison, 
658 So. 2d 581 (Fla. 4th D.C.A. 1995); 
Harvey v. Mattes, 484 So. 2d 1382 (Fla. 5th 
D.C.A. 1986). 

10 Td. 

"| Goedmakers v. Goedmakers, 520 So. 2d 
575 (Fla. 1988). 

2 The reasoning in Gil v. Mendelson, 870 
So. 2d 825 (Fla. 3d D.C.A. 2008), is that title 
and sale of the real property other than the 
marital residence relates to the dissolution 
of marriage action, which is a personal ac- 
tion of the parties, when the parties ask for 
equitable distribution. In asking the court 
to equitably distribute all of the parties 
properly located in many different places, 
the parties have submitted themselves 
to the jurisdiction of the court. Further, 
the Israeli real property was inextricably 
intertwined in the FJDM; therefore, it 
is difficult to separate the real property 
portion of the case from the equitable 


- distribution portion. The appellate court 


also decided that entitlement to credits 
could be considered and applied against 
the former spouse’s one-half interest in 
the real property upon sale. 

13 Costa v. Costa, 951 So. 2d 924 (Fla. 4th 
D.C.A. 2007); McCarthy v. McCarthy, 922 So. 
2d 223 (Fla. 3d D.C.A. 2005); Biondo v. Pow- 
ers, 743 So. 2d 161 (Fla. 4th D.C.A. 1999). 

Td, 

8 Sudholt v. Sudholt, 389 So. 2d 301 (Fla. 
5th D.C.A. 1980). 

16 Ria. Star. §61.075 (5) defines marital 
assets as those acquired during the mar- 
riage resulting from the efforts of either 
party or from the expenditure of marital 
funds. Scott v. Scott, 643 So. 2d 1124 (Fla. 
4th D.C.A. 1994). 

Bia. Star. §61.075 (3), (4), (5)(a), (b); 
Herrera v. Herrera, 895 So. 2d 1171 (Fla. 
3d D.C.A. 2005); Mitchell v. Mitchell, 841 
So. 2d 564 (Fla. 2d D.C.A. 2003). 

18 Fria. Stat. §61.075 (1). 

'8 See Feger v. Feger, 850 So. 2d 61 (Fla. 
2d D.C.A. 2003); Krafchuk v. Krafchuk, 
804 So. 2d 376 (Fla. 4th D.C.A. 2001). 
According to Fia. Star. §61.075 (1), the 
court may consider specific factors in 
determining if one spouse should receive 
more than one-half of the marital property 
in a plan to equitably distribute the real 
property. They include the contribution 
of each spouse to the acquisition of the 
marital property; length of the marriage, 
age, and health of the spouses; amount 
and sources of income of the spouses; the 
worth, liabilities, and needs of each spouse 
and the opportunity of each for further 
acquisition of capital assets and income; 
standard of living established during the 
marriage; time necessary for a spouse to 
acquire sufficient education to enable the 
spouse to find appropriate employment; 
and any other factor necessary to do equity 
and justice between the spouses. 

2° Costa v. Costa, 951 So. 2d 924 (Fla. 4th 
D.C.A. 2007); O’Donnell v. Marks, 823 So. 
2d 197 (Fla. 4th D.C.A. 2002); McCarthy v. 
McCarthy, 922 So. 2d 223 (Fla. 3d D.C.A. 
2005); Biondo v. Powers, 743 So. 2d 161 
(Fla. 4th D.C.A. 1999). 

21 Cintron v. King, 961 So. 2d 1010 (Fla. 
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4th D.C.A. 2007); Sheehan v. Sheehan, 943 
So. 2d 818 (Fla. 4th D.C.A. 2006); Benz 
v. Benz, 557 So. 2d 124 (Fla. 3d D.C.A. 
1990). 

23 Td. 

4 Bailey v. Parker, 492 So. 2d 1175 (Fla. 
1st D.C.A. 1986). 

2 Cintron v. King, 961 So. 2d 1010 (Fla. 
4th D.C.A. 2007); Sheehan v. Sheehan, 943 
So. 2d 818 (Fla. 4th D.C.A. 2006); Benz 
v. Benz, 557 So. 2d 124 (Fla. 3d D.C.A. 
1990). 

26 Costa v. Costa, 951 So. 2d 924 (Fla. 4th 
D.C.A. 2007); O’Donnell v. Marks, 823 So. 
2d 197 (Fla. 4th D.C.A. 2002); McCarthy v. 
McCarthy, 922 So. 2d 223 (Fla. 3d D.C.A. 
2005); Biondo v. Powers, 743. So. 2d 161 
(Fla. 4th D.C.A. 1999); Eady v. Eady, 624 
So. 2d 360 (Fla. 1st D.C.A. 1993). 

27 See Brokaw v. McDougall, 20 Fla. 212 
(1883); Schropeder v. Lawhon, 922 So. 2d 
285 (Fla. 2d D.C.A. 2006); Burnett v. Bur- 
nett, 742 So. 2d 859 (Fla. 2d D.C.A. 1999). 

28 Hernandez v. Hernandez, 654 So. 2d 171 
(Fla. 3d D.C.A. 1994). 

3° Martin v. Martin, 959 So. 2d 803 (Fla. 
1st D.C.A. 2007). 

31 Schroeder v. Lawhon, 922 So. 2d 285 
(Fla. 2d D.C.A. 2006). 

32 Fa. R. Civ. P. 1.570 (d) and Star. 
§61.075 (4) (2006) provide the court with 
two situations where the entry of a (dis- 
solution) judgment works to transfer title 
to real property. See also Hadden v. Cirelli, 
675 So. 2d 1003 (Fla. 5th D.C.A. 1996); 
Alternative Development, Inc. v. St. Lucie 
Club and Apartment Homes Condominium 
Ass’n, Inc., 608 So. 2d 822 (Fla. 4th D.C.A. 
1992). In Edwards-Riley v. Riley, 963 So. 
2d 829 (Fla. 3d D.C.A. 2007), the court 
suggested that a partition action may no 
longer be necessary to divide or distribute 
real property owned by spouses jointly or 
in separate names in a FJDM. The decision 
relied on FLA. Star. §61.075 (4), which pro- 
vides that a final judgment can distribute 
assets and it “shall have the effect of a 
duly executed instrument of conveyance, 
transfer, release, or acquisition.” 

33 Todd v. Todd, 734 So. 2d 537 (Fla.1st 
D.C.A. 1999). 

34 Silverman v. Silverman, 940 So. 2d 615 
(Fla. 2d D.C.A. 2006). 

35 McCarthy v. McCarthy, 922 So. 2d 223 
(Fla. 3d D.C.A. 2005). : 

36 Td. See also Berger v. Berger, 559 So. 
2d 737 (Fla. 5th D.C.A. 1990); Iodice v. 
Scoville, 460 So. 2d 576 (Fla. 4th D.C.A. 
1984). 

37 Hernandez v. Hernandez, 645 So. 2d 171 
(Fla. 3d D.C.A. 1994). 

38 Barrow stated that possession by one 
tenant in common is presumed to be pos- 
session by all cotenants. In order to claim 
a 50 percent fair rental value setoff, the 
cotenant in possession must hold the real 
property against the out-of-possession co- 
tenant as a result of an “ouster.” An ouster 
requires express notice or acts of posses- 
sion inconsistent with and exclusive of the 
rights of an out-of-possession cotenant, 
and if an ouster occurs, an out-of-posses- 
sion cotenant can set off 50 percent of the 


fair rental value of the residence against 
a 50 percent credit of the reimbursable 
household expenses. Sole possession of the 
former marital property by one cotenant, 
however, does not per se constitute an 
ouster. See White v. White, 820 So. 2d 432 
(Fla. 4th D.C.A. 2002); Pearce v. Pearce, 626 
So. 2d 294 (Fla. 5th D.C.A. 1993); Adkins 
v. Adkins, 595 So. 2d 1032 (Fla. 1st D.C.A. 
1992); Bailey v. Parker, 492 So. 2d 1175 
(Fla. 1st D.C.A. 1986). The ruling in Bar- 
row relies on Coggan v. Coggan, 239 So. 
2d 17 (Fla. 1970), and Potter v. Garrett, 
52 So. 2d 115 (Fla.1951), that permitted a 
claim for recovery of 50 percent of the fair 
rental value for the use of the homestead 
as a setoff to a 50 percent credit of: the 
reimbursable household expenses. Even 
though Barrow claimed to have clarified 
the fair rental setoff matter, it appears 
to have caused some confusion about the 
appropriateness of a setoff of 50 percent of 
the fair rental value to a 50 percent credit 
of the reimbursable household expenses. 
Barrow continued what was and still is a 
legal fiction requiring parties to set forth 
facts and circumstances of an “ouster” for 
there to be a setoff of 50 percent of the 
fair rental value of the use of the property. 
There is usually a history of animosity 
between former spouses and cotenants just 
before a FJDM or partition suit is begun, 
or else why would they separate and file 
for a FJDM or partition? If one cotenant 
lives in the home and the other moves 
out, those circumstances should be ample 
to demonstrate that the out-of-possession 
cotenant is not wanted on the property 
and has left. Changing the locks, evicting 
a cotenant, or proving other circumstances 
inconsistent with joint possession should 
not be required. If the courts want to 
continue to use an “ouster” to permit a 
50 percent fair rental value setoff, there 
should be a lesser burden of proof from 
the current strict requirements. Second, 
if a setoff of 50 percent of the fair rental 
value is granted when a tenant in posses- 
sion holds adversely or by an ouster, the 
court has imputed a setoff of 50 percent of 
the fair rental value, even when the home 
has never been rented to a third party. In 
most situations, it is only the family that 
has lived in the home without a tenant 
paying rent. Why would a third party 
want to live in a residence with a former 
spouse and children without a separate 
entrance and privacy? A better approach is 
to present evidence that reveals that part 
of a residence can be rented due to a past 
history, separate entrance, and the size of 
the residence. In most situations, extra 
rooms cannot be rented, because they have 
been used as dens, family rooms, and guest 
rooms. The Florida Supreme Court should 
consider receding from or overruling Bar- 
row and its progeny. 

39 See Sheehan v. Sheehan, 943 So. 2d 
818 (Fla. 4th D.C.A. 2006); Donsky-Levine 
v. Levine, 658 So. 2d 1023 (Fla. 4th D.C.A. 
1995); Gray v. Gray, 658 So. 2d 607 (Fla. 
2d D.C.A. 1995); Knecht v. Knecht, 629 So. 
2d 883 (Fla. 3d D.C.A. 1993); Benz v. Benz, 
557 So. 2d 124 (Fla. 3d D.C.A. 1990). 

40 See O’Donnell v. Marks, 823 So. 2d 197 


(Fla. 4th D.C.A. 2002); Nelson v. Nelson, 
544 So. 2d 273 (Fla. 1st D.C.A. 1989). 

41 §61.075 (1); Smith v. Smith, 
934 So. 2d 636 (Fla. 2d D.C.A. 2006); Wil- 
liams v. Williams, 904 So. 2d 488 (Fla. 3d 
D.C.A. 2005); Peacock v. Peacock, 879 So. 
2d 96 (Fla. 4th D.C.A. 2004); Palermo v. 
Palermo, 649 So. 2d 309 (Fla. 4th D.C.A. 
1995). 

For nonexempt real property, Fa. Star. 
§55.10(1) provides that a judgment, order, 
or decree becomes a lien on real property 
in any county when a certified copy is re- 
corded in the official records of the county, 
as long as the judgment, order, or decree 
has the address of the person who has a 
lien as a result of such judgment, order, or 
decree, or a separate affidavit is recorded 
at the same time with the judgment, order, 
or decree stating the address of the person 
who has a lien as a result of such judgment, 
order, or decree. 

43 Fia. Const., art. X, §4 (a), provides for 
a homestead exemption from forced sale 
under process of any court of any judg- 
ment, decree, or execution, except for the 
payment of taxes and assessments thereon, 
obligations contracted for the purchase, 
improvement or repair thereof, or obliga- 
tions contracted for house, field, or other 
labor performed on the realty owned by a 
natural person. 

‘4 United States v. Craft, 535 U.S. 274 
(2002). 

© Kaecek v. Knight, 447 So. 2d 900 (Fla. 
2d D.C.A. 1984). 

46 Rose v. Hansell, 929 So. 2d 22 (Fla. 3d 
D.C.A. 2006). 

‘7 The decision in Condrey v. Condrey, 92 
So. 2d 423, 427 (Fla. 1957), is very iimited 
and cautions litigants to be wary of expect- 
ing a court to deny a request for partition, 
except in unusual circumstances. 

48 See Forehand v. Peacock, 77 So. 2d 625 
(Fla. 1955); Bucacci v. Boutin, 933 So. 2d 
580 (Fla. 3d D.C.A. 2006). 

49 See Vinson v. Johnson, 931 So. 2d 245 (Fla. 
1st D.C.A. 2006); Smith v. Moughan, 442 So. 
2d 338 (Fla. 5th D.C.A. 1983); Cohen v. Roth, 
417 So. 2d 743 (Fla. 3d D.C.A. 1982). 

50 Duncan v. Duncan, 379 So. 2d 949 (Fla. 
1980); Todd v. Todd, 734 So. 2d 537 (Fla. 
1st D.C.A. 1999); Smith v. Smith, 464 So. 
2d 1287 (Fla 5th D.C.A. 1985); Smith v. 
Maughan, 442 So. 2d 338 (Fla. 5th D.C.A. 
1983); Lambert v. Lambert, 403 So. 2d 484 
(Fla. 1st D.C.A. 1981). 

51 See Martin v. Martin, 959 So. 2d 803 
(Fla. 1st D.C.A. 2007); Biondo v. Powers, 
743 So. 2d 161 (Fla. 4th D.C.A.1999). 
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LABOR AND EMPLOYMENT LAW | 


by Scott T. Silverman 


“Family Responsibility” Discrimination: 
The EEOC Weighs in on Unlawful Disparate Treatment 
of Workers with Caregiving Responsibilities 


n May 23, 2007, the Equal 

Employment Opportunity 

Commission (EEOC) is- 

sued, “Enforcement Guid- 
ance: Unlawful Disparate Treatment 
of Workers with Caregiving Respon- 
sibilities.” Although the enforcement 
guidance is not binding legal author- 
ity, it will be followed by all EEOC 
offices to resolve charges raising such 
issues. Further, courts will consider 
the enforcement guidance as per- 
suasive authority in interpretation 
of statutory provisions and it will 
be an important resource for courts 
addressing the latest trend in dis- 
crimination law, the theory of “family 
responsibility” discrimination. Thus, 
it is imperative for employers to be 
aware of the circumstances in which 
the EEOC will find a violation of Title 
VII of the Civil Rights Act of 1964 or 
the Americans with Disabilities Act 
of 1990. 

Of course, neither Title VII nor 
the ADA prohibit discrimination 
against caregivers per se, which 
the enforcement guidance recog- 
nizes. Accordingly, the enforcement 
guidance could not, and does not, 
create a new protected category 
of caregiving employees. However, 
stereotyping and other disparate 
treatment of caregivers may violate 
the prohibition against gender, 
race, or national origin discrimina- 
tion in Title VII or the prohibition 
against discrimination based on 
an employee’s association with an 
individual with a disability in the 
ADA. The enforcement guidance 
identifies those situations in which 
the EEOC will find a violation of 
Title VII or the ADA. 
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Disparate Treatment of Female 
Caregivers 
It is important to understand 


that Title VII prohibits intentional 


discrimination on the basis of a 
protected characteristic, i.e., race, 
color, national origin, gender (sex), 
or religion. Because caregiving is 
not a protected category under Title 
VII, the enforcement guidance states 
that “it is essential that there be evi- 
dence that the adverse action taken 
against the caregiver was based on 
sex” (emphasis added). For example, a 
requirement that a female caregiver 
adhere to an attendance policy that 
is uniformly applied to both male and 
female employees does not constitute 
disparate treatment in violation of 
Title VII, although it may be more 
difficult for the female caregiver to 
meet the policy. Because Title VII 
is an antidiscrimination statute, it 
does not require accommodations for 
caregivers, female or male. 

The enforcement guidance provides 
that “intentional sex discrimination 
against workers with caregiving 
responsibilities may be proven us- 
ing any of the types of evidence used 
in other sex discrimination cases.” 
Title VII cases generally categorize 
evidence as either circumstantial or 
direct. Circumstantial evidence sug- 
gests that an adverse employment 
action was based on a protected 
category. On the other hand, direct 
evidence establishes disparate treat- 
ment on the basis of a protected 
category without inference or pre- 
sumption. 

According to the enforcement guid- 
ance, in this context, circumstantial 
evidence may consist of comparative 


evidence that women were subjected 
to less favorable treatment after they 
had a baby, despite the absence of a 
decline in work performance, or that 
comments were made by company 
officials about the reliability of work- 
ing mothers. Although not addressed 
in the enforcement guidance, direct 
evidence would be a statement by 
the company official in charge of 
the employment decision that it was 
made on the basis of a protected 
characteristic. For instance, “Fire 
Chery]. Although fathers are okay, I 
do not want mothers working here.” 
Whether evidence is circumstantial 
or direct, it must establish that the 
adverse action was taken against the 
employee on the basis of a protected 
characteristic, rather than a lawful 
factor. 

The enforcement guidance lists 
10 types of evidence that may be 
relevant to establish the employee 
was subjected to unlawful discrimi- 
nation: 

1) Whether the employer asked 
female applicants, but not male 
applicants, whether they were mar- 
ried or had young children, or about 
their childcare and other caregiving 
responsibilities. 

2) Whether decisionmakers or 
other officials made stereotypical or 
derogatory comments about pregnant 
workers or about working mothers or 
other female caregivers. 

3) Whether the employer began 
subjecting the charging party or 
other women to less favorable treat- 
ment soon after it became aware that 
they were pregnant. 

4) Whether, despite the absence of a 
decline in work performance, the em- 
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ployer began subjecting the charging 
party or other women to less favor- 
able treatment after they assumed 
caregiving responsibilities. 

5) Whether female workers without 
children or other caregiving respon- 
sibilities received more favorable 
treatment than female caregivers 
based upon stereotypes of mothers 
or other female caregivers. 

6) Whether the employer steered 
or assigned women with caregiving 
responsibilities to less prestigious or 
lower paid positions. 

7) Whether male workers with 
caregiving responsibilities received 
more favorable treatment than fe- 
male workers. 

8) Whether statistical evidence 
shows disparate treatment against 
pregnant workers or female caregiv- 
ers. 

9) Whether the employer deviated 
from workplace policy when it took 
the challenged action. 

10) Whether the respondent’s 
asserted reason for the challenged 
action is credible. 

Clearly, employers must be aware 
of these 10 questions and ensure that 
negative answers are provided to the 
first nine inquiries, while a positive 
response is applicable to the tenth. 
The enforcement guidance discusses 
the specific circumstances in which 
these questions may arise, which are 
addressed below. 

e Disparate Treatment of Female 
Caregivers as Compared wtih Males 
— Consistent with the EEOC’s iden- 
tification of relevant evidence, the 
enforcement guidance states that 
“employment decisions that discrimi- 
nate against workers with caregiv- 
ing responsibilities are prohibited 
by Title VII if they are based on sex 
or another protected characteristic, 
regardless of whether the employer 
discriminates more broadly against 
all members of the protected class” 
(emphasis added). Thus, discrimi- 
nation against working mothers is 
prohibited by Title VII, even if the 
employer does not discriminate 
against childless women. Of course, 
the unstated assumption is that 
working fathers are not subjected to 
similar discrimination. If so, then the 
discrimination is not based on sex, 


but the fact of parenthood, and there 
is no Title VII violation. 

The enforcement guidance gives 
an example of a mother with two 
preschool age children, who is re- 
jected for an executive training 
program. However, the mother had 
more managerial experience or better 
performance appraisals than several 
selectees and was bettered qualified 
than some selectees. In addition, 
the only selectees with preschool 
age children were men. Under these 
circumstances, the mother was sub- 
jected to discrimination on the basis 
of sex. However, if both working 
mothers and working fathers are 
treated in a similar unfavorable man- 
ner as compared to childless workers, 
there would be no Title VII violation. 

Tip: Employers should make sure 
that working mothers are treated 
equally as compared to male em- 
ployees in similar circumstances. 
Any policy, selection guidance, etc., 
must be applied uniformly to work- 
ing mothers as it would be applied 
to working fathers. In addition, 
employers should be aware that, if 
appropriate circumstances exist, it is 
lawful under Title VII to discriminate 
in favor of childless workers. How- 
ever, before taking any such action, 
employers should contact counsel to 
inquire about state or local require- 
ments. 

Title VII does not permit employers 
to treat female workers less favorably 
merely on the gender-based assump- 
tion that a particular female worker 
will assume caretaking responsibili- 
ties or that such responsibilities will 
interfere with work performance. 
Stereotyping that female caregivers 
should not, will not, or cannot be com- 
mitted to their jobs, that is the basis 
of an employment decision, violates 
Title VII. 

© Gender-based Assumptions About 
Future Caregiving Responsibilities 
— The enforcement guidance pro- 
vides an example of a woman who is 
unlawfully rejected for a marketing 
assistant job, where the interviewer 
commented that he was concerned 
about hiring a young married woman, 
who might have kids, which was not 
compatible with a fast-paced busi- 
ness environment. 


According to the employer, it re- 
posted the position, because it was 
not satisfied with the experience level 
of the applicants, but the rejected 
candidate had as much experience as 
other individuals hired as a market- 
ing assistant.' 

Tip: Interview questions should 
focus on the qualifications of the 
candidate for the position and the 
candidate’s ability to perform job 
requirements. While it is acceptable 
to question the candidate’s ability to 
devote necessary hours, a decision 
may not be based on a stereotypical 
assumption that a working mother or 
a wife will not be able to meet these 
requirements. Of course, an employer 
may consider an employee’s absence 
from work as a factor in hiring and 
promotion decisions, even if the ab- 
sence is for the purpose of childcare 
and raising a family. 

e¢ Assumptions About Work Perfor- 
mance of Female Caregivers — The 
enforcement guidance posits that 
employers may make stereotypical 
assumptions that women with young 
children will (or should) not work 
long hours and that new mothers 
are less committed to their jobs than 
they were before they had children. 
Relying on these stereotypes, em- 
ployers may deny female caregivers 
opportunities based on assumptions 
about how they might balance work 
and family responsibilities. Decisions 
based on sex-based assumptions or 
speculation, rather than on the spe- 
cific work performance of a particular 
employee, violate Title VII. 

The enforcement guidance outlines 
two examples of unlawful assump- 
tions and stereotyping of women. In 
the first example, a police detective 
adopts a child and continues to work 
the same hours and close the same 
number of cases. However, her su- 
pervisor pointed out that none of her 
superiors were mothers and removed 
her from high-profile cases, assigning 
her smaller, more routine cases. In the 
second example, an assistant profes- 
sor takes advantage of a flexible work 
program that allows employees to 
take leave for a year without penalty. 
Upon her return from caring for her 
father for six months, although there 
was no evidence of a decline in work 


THE FLORIDA BAR JOURNAL/FEBRUARY 2008 65 


; 


performance, the assistant professor 
received lower performance evalua- 
tions and was denied tenure by the 
dean, who had a history of criticizing 
female faculty members who take 
time off and commented that “she’s 
just like the other women who think 
they can come and go as they please 
to take care of their families.” 

As to both examples, it is impor- 
tant to understand that there was 
no evidence of a drop in performance 
by either female, which would justify 
an adverse action. Because Title VII 
does not require accommodation of 
working mothers, neither employer 
would have been required to lessen 
job responsibilities, although it may 
have been more difficult for a care- 
giver to meet such requirements. 
Employment decisions that are based 
on actual work performance, rather 
than assumptions or stereotypes, 
do not violate Title VII, even if the 
unsatisfactory work performance is 
attributable to caregiving responsi- 
bilities. 

Further, as to the first example, 
the employer could have a policy 
that both working mothers and fa- 
thers are removed from high-profile 
cases, which would not violate Title 
VII,” and, as to the second example, 
the employer could have a policy 
that both males and females who 
utilize the flexible work program are 
removed from tenure consideration 
for a period of time. However, in both 
examples, the employer violated Title 
VII by making assumptions only 
as to a particular female employee 
based on gender stereotypes, with- 
out taking into account her actual 
performance. 


“Benevolent” Stereotyping 

The enforcement guidance sug- 
gests that employers may make 
adverse employment decisions that 
are well-intentioned based on gen- 
der stereotypes. However, adverse 
actions based on sex stereotyping 
violate Title VII, even if the employer 
is not acting out of hostility. 

The enforcement guidance of- 
fers two examples of benevolent 
stereotyping. In the first, a CPA at 
an accounting firm tells her boss 
that she has become the guardian. 


of her niece and nephew. The boss, 
concerned about the CPA’s ability to 
balance her responsibilities and her 
health, reassigns the CPA from lead 
roles to supporting roles on smaller 
accounts to allow her more time to 
spend with her family. The CPA is 
then denied a pay raise, because she 
did not work on bigger accounts. In 
the second example, a mother is de- 
nied a promotion, because she would 
be forced to work away from home 
during the week. The employer felt 
it was unfair to the mother’s children 
for her to work so far from home. In 
each example, there was no hostility 
toward the female employee, but the 
employer violated Title VII in basing 
its decision on stereotypical assump- 
tions of, in the first example, what 
would be best for the female, and, in 
the second example, how the female 
should act as a mother. 

Again, however, note that an em- 
ployer would not violate Title VII in 
these examples if males were sub- 
jected to the same policies. Without 
violating Title VII, an employer may 
have a policy that male and female 
guardians are reassigned to smaller 
accounts to allow more time for child 
care, and an employer could have a 
policy that mothers and fathers are 
not given assignments that would 
take them away from their children 
during the week. In each case, there 
would be a uniform policy applied 
equally to both males and females.* 

However, in these hypotheticals, 
the employers violated Title VII by 
applying gender-based stereotypes 
only to a female employee of what 
would be best for a female employee, 
and how a female employee should 
act, without consideration of the indi- 
vidual circumstances of each female 
employee. 

Promotions, job assignments, and 
other employment decisions must 
be based on legitimate criteria and 
demonstrated performance by the 
particular employee. A policy may 
discriminate between those employ- 
ees who actually take off long periods 
of time to raise children and those 
who either do not have children or 
who are able to raise them without 
an appreciable career interruption. 
However, regardless of whether the 
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employer is acting out of hostility, 
it may not act on incorrect assump- 
tions and stereotypes concerning the 
impact of caregiving responsibilities 
on working females’ performance and 
commitment to the job. 


Stereotyping Effect on 
Subjective Assessment of 
Work Performance 

The enforcement guidance theo- 
rizes that gender stereotypes of care- 
givers may broadly affect perceptions 
of a worker’s general competence. The 
enforcement guidance advises inves- 
tigators to be attentive to evidence 
of the following: 1) changes in an 
employer’s assessment of a worker’s 
performance that are not linked to 
changes in actual performance and 
that rise after the worker becomes 
pregnant or assumes caregiving 
responsibilities; 2) subjective assess- 
ments that are not supported by spe- 
cific objective criteria; and 3) changes 
in assignments or duties that are not 
readily explained by nondiscrimina- 
tory reasons. 

The EEOC illustrates an example 
of such stereotyping that results in 
a Title VII violation. A marketing ex- 
ecutive is up for a promotion shortly 
after she becomes the primary 
caregiver for her two young grand- 
children. However, she arrives a few 
minutes late to a meeting. Although 
her male colleague regularly arrives 
late to meetings, the executive is 
passed over for the promotion in 
favor of the male colleague. The deci- 
sionmaker states that she would not 
promote someone who arrived late 
to sales meetings and that the male 
colleague is much more dependable. 

Tip: The above example is a clear 
case of disparate treatment. Deci- 
sions as to female employees who 
are caregivers should be based on 
neutral, objective assessments of 
work performance, and other spe- 
cific, objective criteria. Any changes 
in terms, conditions, or privileges of 
employment, or other employment 
decisions must be capable of explana- 
tion through legitimate, nondiscrimi- 
natory reasons. 


Pregnancy Discrimination 
The Pregnancy Discrimination 
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Act amended Title VII's prohibition 
against sex discrimination to include 
a prohibition against employment 
decisions based on pregnancy, even 
when generally an employer does not 
discriminate against women. Fur- 
ther, Title VII prohibits an employer 
from basing an adverse employment 
decision on stereotypical assump- 
tions about the effect of pregnancy 
on an employee’s job performance, 
regardless of whether the employer 
is acting out of hostility. 

Because of the prohibition on 
pregnancy discrimination; the EEOC 
flatly states that “employers should 
not make pregnancy-related inqui- 
ries. The EEOC will generally re- 
gard a pregnancy-related inquiry as 
evidence of pregnancy discrimination 
where the employer subsequently 
makes an unfavorable job decision 
affecting a pregnant worker.” 

In addition, pregnancy testing 
implicates the ADA, which restricts 
use of medical examinations of cur- 
rent employees to those that are job- 
related and consistent with business 
necessity. Thus, “the [clommission 
strongly discourages employers from 
making pregnancy-related inquiries 
or conducting pregnancy tests.” 

Further, “an employer may not 
treat a pregnant worker who is 
temporarily unable to perform some 
of her job duties because of preg- 
nancy less favorably than workers 
whose job performance is similarly 
restricted because of conditions other 
than pregnancy.” Thus, an employer 
must provide similar benefits for 
pregnancy as is provided for other 
temporary medical conditions. 

The EEOC sketches two examples 
of pregnancy discrimination. In the 
first example, although the female 
employee only missed two days of 
work due to a pregnancy-related 
illness, her employer put her on an 
unpaid leave of absence, telling her 
that she could return to work only 
after she had delivered her baby. 
Because the female employee had 
only missed one other day of work, 
the decision to put her on an unpaid 
leave of absence for attendance is- 
sues was based on a stereotype of 
pregnant women as poor attendees, 
and it violated Title VII.‘ In the sec- 


ond example, the employer refused 
to reassign job responsibilities for a 
pregnant employee, although it did 
make similar accommodations for 
a man who injured his arm in au- 
tomobile accident and for a woman 
who had undergone surgery for a 
hernia. 

Tip: Employers should not general- 
ly make pregnancy-related inquiries 
or conduct pregnancy tests, unless 
needed for a specific occupational 
health reason. Employers should 
provide similar accommodations 
and benefits for pregnancy as for 
other temporary medical conditions. 
In addition, employers should base 
decisions regarding pregnant em- 
ployees on the specific circumstances 
applicable to the particular female 
employee and should not take actions 
based on an assumption or stereotype 
of pregnant employees. Finally, em- 
ployers may apply uniform policies 
to pregnant employees, because the 
PDA does not require employers to 
treat persons affected by pregnancy 
better than others. 


Discrimination Against Male 
Caregivers 

The enforcement guidance observes 
that “while employers are permitted 
by Title VII to provide women with 
leave specifically for the period that 
they are incapacitated because of 
pregnancy, childbirth, and related 
medical conditions, employers may 
not treat eithér sex more favorably 
with respect to other kinds of leave, 
such as leave for childcare purposes.” 
Thus, employers must “distinguish 
between pregnancy-related leave and 
other forms of leave to ensure that 
any leave only provided to women 
is limited to the period that women 
are incapacitated by pregnancy and 
childbirth.” 

Included in the enforcement guid- 
ance as examples are a male teacher 
who is denied leave to care for his 
newborn son, although women are 
provided such leave, and a male tech- 
nician who is denied reassignment to 
a part-time position to care for his 
two-year-old daughter because the 
employer has held it open in case it 
is needed by a female technician. 

Employers should also be aware 


that male employees have stated 
claims under Title VII when treated 
adversely on the basis of being the 
spouse of a pregnant employee. Be- 
cause only male employees could be 
terminated because of bias against a 
pregnant spouse, they are adversely 
affected because of their gender. 

Tip: Employers must extend the 
same childcare leave to males that is 
provided to females. Further, employ- 
ers must allow the same part-time 
positions and other terms, condi- 
tions, and privileges of employment 
for male employees as are provided 
to female employees. Finally, males 
should not be subjected to adverse 
action because of an assumption 
about their responsibilities toward 
their pregnant spouse. 


Discrimination Against Women 
of Color 

The enforcement guidance pos- 
tulates that women of color may be 
subjected to intersectional discrimi- 
nation that is specifically directed 
toward women of a particular race 
or ethnicity, rather than toward all 
women, or they may be subjected 
to discrimination based both on 
stereotypical notions of working 
mothers, as well as hostility toward 
minorities generally. With respect to 
the first situation, the EEOC offers 
an example of an African-American 
employee who is denied compensa- 
tory time for childcare that had been 
previously provided to white females 
in the same position. Regarding the 
second scenario, the EEOC identifies 
a Mexican-American server who was 
reassigned to the kitchen based on 
the manager’s assumption that cus- 
tomers’ appetites would be spoiled by 
a pregnant employee and his hostility 
toward Mexican-Americans. 

Tip: These examples are self- 
evident. Employers may not discrimi- 
nate against minority caregivers in 
application of policies and may not 
subject minority, pregnant women 
to disadvantageous terms and condi- 
tions of employment based on their 
status. 


Unlawful Caregiver 
Stereotyping Under the ADA 
The ADA prohibits discrimination 
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because of the disability of an indi- 
vidual with whom the worker has a 
relationship or association, such as 
a child, spouse, or parent. Thus, an 
employer may not treat a worker less 
favorably based on stereotypical as- 
sumptions about the employee’s abil- 
ity to perform job duties satisfactorily 
while also providing care to a relative 
or other individual with a disability. 
For example, an employer may not 
refuse to hire a divorced father with 
sole custody of his son, who has a dis- 
ability, based on an assumption that 
caregiving responsibilities will have 
a negative impact on attendance and 
work performance. 

Tip: Hiring and promotion de- 
cisions should be based on the 
applicant’s qualifications for the job 
and ability to perform the essential 
functions of the position. While it is 
not acceptable to refuse to hire or 
promote an individual based solely on 
assumptions and stereotypes regard- 
ing an association with an individual 
with a disability, it is not unlawful to 
make inquiry as to the applicant’s 
ability to meet job requirements 
including bona fide attendance re- 
quirements. In the example, specific 
inquiry should have been made of the 
father concerning the amount of time 
that would be required to care for the 
disability, and what accommodation 
would be necessary, if any. 


Hostile Work Environment 

The same standards that govern 
other forms of harassment also apply 
to harassment directed at caregivers 
or pregnant workers because of race, 
sex, association with an individual 
with a disability, or other protected 
category. For harassment to be ac- 
tionable, the following criteria must 
be demonstrated: 1) that the harass- 
ment was unwelcome; 2) that it was 
based on a protected characteristic; 
3) that it was sufficiently severe or 
pervasive to create a hostile work en- 
vironment; and 4) there is a basis for 
holding the employer liable. Although 
employers are vicariously liable for 
supervisory harassment, they are en- 
titled to an affirmative defense that 
1) the employer exercised reasonable 
care to prevent and correct promptly 
any harassing behavior; and 2) the 


employee unreasonably failed to 
take advantage of any preventative 
or corrective opportunities provided 
by the employer or to avoid harm 
otherwise. 

The enforcement guidance provides 
examples of employees who return 
from maternity leave only to be sub- 
jected to constant ridicule for having 
children and becoming pregnant and 
to disparate terms and conditions of 
employment. Because the employer 
in these examples did not take ac- 
tion upon notice of the harassment, 
a Title VII violation occurred. Finally, 
the EEOC refers to a situation in 
which an employee is removed from 
projects, met with unrealistic time 


frames, verbally chastised in front | 


of co-workers, and provided with a 
disparate leave policy after his wife 
was diagnosed with multiple sclero- 
sis. Again, because the employer did 
not correct the behavior, there was 
an ADA violation due to harassment 
on the basis of association with an 
individual with a disability. 

Tip: As with any claim of harass- 
ment, employers must disseminate 
and publish a specific antiharass- 
ment policy that prohibits all forms 
of harassment and provides multiple 
avenues of reporting the prohibited 
conduct. In addition, upon notice of 
harassing conduct, employers must 
take prompt, remedial action to stop 
the harassment, correct its effects, 
and ensure that it does not recur. 
Finally, managers and employees 
should be trained that comments 
concerning pregnancy or caregiving 
responsibilities may result in unlaw- 
ful harassment. 


Conclusion 

The theories of discrimination 
outlined in the enforcement guidance 
have previously been recognized by 
courts and should be familiar to most 
employers. Employers may generally 
comply with the enforcement guid- 
ance by complying with the following 
directives: 1) provide equal treat- 
ment and application of policies and 
benefits to both genders in similar 
circumstances; and 2) do not base 
employment decisions on stereotypes 
or assumptions, but rather on dem- 
onstrated individual performance. 
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The enforcement guidance is sig- 
nificant in the EEOC’s adoption of 
specific guidelines, which signals 
the EEOC’s intent to look very 
critically at allegations of caregiver 
discrimination under Title VII and 
the ADA. In addition, not addressed 
in the enforcement guidance, but 
certainly critical to the resolution of 
any caregiver question, is coverage of 
the Family and Medical Leave Act to 
the applicable circumstances. 

Consequently, employers should 
take this opportunity to review their 
policies and procedures to ensure 
compliance with all statutory and 
regulatory requirements. 

The EEOC’s enforcement guidance 
may be found at www.eeoc.gov/policy/ 
docs/caregiving.html.Q 


' Note that if the employer simply re- 
jected both married males and females 
based on an assumption of childcare re- 
sponsibilities, then this would not violate 
Title VII’s prohibition against gender dis- 
crimination, but would violate state and 
local laws that prohibit discrimination on 
the basis of marital status. 

* Such a policy would not violate state 
or local laws’ prohibitions on marital 
status discrimination, being based on 
the status of parenthood. Of course, such 
a policy would have a negative impact 
on employee relations and would not be 
adopted without serious consideration. 

5 Again, such policies, although lawful, 
would not be adopted without consid- 
eration of the impact on employee rela- 
tions. 

* Because an employer may apply a 
uniform attendance policy to pregnant 
employees under Title VII, the unstated 
assumption is that the three absences 
did not violate such a policy. Of course, 
the FMLA may apply to protect these 
absences as well. 


Scott T. Silverman is of counsel at 
Greenberg Traurig in Tampa, where in 
concentrates in the area of management 
labor and employment law practice, with 
an emphasis on traditional labor law, 
covenant not to compete, and other complex 
matters. He received his J.D. from Wash- 
ington University and is a member of the 
Labor and Employment Law Section and 
the Hillborough County Bar Association. 

This column is submitted on behalf of 
the Labor and Employment Law Section, 
Stephen Allen Meck, chair, and Frank E. 
Brown, editor. 


ise 
| 
| 
Ke 
ae 
= 
re 


BOOKS 


The Case of Abraham Lincoln 
By Julie M. Fenster 
Reviewed by David Mandell 

Nearly 200 years after his birth, 
Abraham Lincoln is best remembered 
for his Gettysburg Address and the 
Emancipation Proclamation. In this 
new book, historian Julie M. Fenster 
explores part of Lincoln’s life that is 
often overlooked — his career as an II- 
linois lawyer. Fenster covers one year, 
1856, a period of exceptional activity 
for Lincoln. In that year, Lincoln tried 
many cases throughout Illinois, argued 
appeals, and campaigned relentlessly 
against the expansion of slavery. If that 
wasn’t enough, Lincoln participated in 
a sensational murder trial. Using news- 
paper and court records, Fenster recre- 
ates the criminal trial and shows how 
the events of 1856 shaped Lincoln. 

At 47, Lincoln was a popular and 
respected attorney. His firm, Lincoln 
and Herndon, represented many cli- 
ents including the railroad. Lincoln’s 
cases involved a farmer whose cattle 
escaped and damaged a neighbor’s 
property, land title disputes dating 
from the French exploration of Illinois, 
a step-nephew accused of stealing fire- 
arms, and a defrocked priest accused 
of libel. Debt collection was a dreary 
yet important part of his practice. In 
Lincoln’s day, judges and lawyers trav- 
eled from city to city, requiring Lincoln 
to spend three months at a time away 
from his Springfield home. 

Lincoln settled many matters over 
late night meals with his colleagues 
and was so trusted that when the circuit 
judge David Davis was away, Lincoln 
would preside in his court. Despite his 
success, Lincoln wanted more from life 
than winning lawsuits. Fenster shows 
Lincoln lamenting that he was fated to 
be no more than a debt collector. 

As he traveled the Illinois circuit 
with Judge Davis, Lincoln watched 
the political scene closely. He saw the 
issue of slavery splitting the country 
apart and longed to be part of the 
action. Having served briefly in the 
U.S. House of Representatives, Lin- 
coln had a taste for politics, but had 
been passed over for a Senate seat by 


the Illinois Legislature. His political 
party, the Whigs, had collapsed and 
his electoral career seemed over. 
Fortunately for Lincoln, while he 
was busy traveling the court circuit, 
his law partner, William Herndon, 
signed him up for a new party, the 
anti-Nebraskans, who became the 
Republican Party. Fenster points 
out that although Lincoln became 
known as the great emancipator, the 
Republicans were not abolitionists, 
but opposed the extension of slavery. 

In 1856, the Republicans offered 
their first candidate for president as 
well as statewide officers in Illinois. 
Lincoln spoke extensively for the new 
party, juggling his court schedule with 
political events. He chafed when he 
was stuck in court arguing debt col- 
lection cases while major rallies and 
meetings were occurring. 

While Lincoln was occupied with 
politics and lawsuits, a scandal erupted 
in Springfield. A blacksmith was poi- 
soned and then bludgeoned to death. 
Prosecutors believed that his wife 
and nephew were having an adulter- 
ous relationship and had plotted the 
murder. Doctors were convinced that 
the blacksmith had been the victim of 
strychnine poisoning and investigators 
found a bottle of the poison in the neph- 
ew’s possessions. Illinois newspapers 
hired their own court reporters and 
covered every word of the trial. Both 
the prosecution and defense sought 
Lincoln’s services, but Lincoln joined 
the defense team, perhaps because he 
believed in the defendants’ innocence 
or because he knew the defense law- 
yers from Springfield. 

Thanks to Fenster’s access to the 
transcript, Lincoln’s skills as a lawyer 
are clear. Lincoln saw that the only 
chance for acquittal came from focus- 
ing the jury on the act of murder and 
not the adultery. He successfully ar- 
gued that since the defendants weren’t 
charged with adultery but with ho- 
micide, evidence of their relationship 
should be excluded. 

The trial ended in an acquittal that 
was debated for years. While Lincoln’s 
role was important, many observers 


felt the result was due to a prosecutor’s 
blunder. In closing arguments he mis- 
takenly pointed out a defense lawyer 
and demanded that the jury convict 
him of the crime. 

Fenster’s work ends with the elections 
of 1856 and the murder trial that cap- 
tivated Illinois. While Lincoln’s time as 
president has been covered extensively, 
she has found an area of Lincoln’s life 
that is still relatively unknown. Engag- 
ing and well researched, The Case of 
Abraham Lincoln is just in time for his 
200th birthday and is available from 
Palgrave MacMillan for $24.95. 

David Mandell is a member of the 
Florida and Connecticut bars from 
Norwich, Conn., practicing disability 
and real estate law. 


Law Makers, Law Breakers, and 
Uncommon Trials 

By Robert and Marilyn Aitken 
Reviewed by William Bryan Park II 

Here is a collection of incidents and 
trials so finely researched and written, 
it is a challenge not to devour all of it 
in one sitting. 

The selection of the material by Robert 
and Marilyn Aitken is imaginative; the 
stories packed with information about 
trials and the law that is timeless. 

The Aitken style of prose makes 
this book accessible to anyone with an 
interest in the history of our country, 
and the roots and development of our 
system of justice. Even the table of con- 
tents is laid out in a way that whets the 
appetite for the chapters themselves. 

From James Wilson, a major cre- 
ator of our Constitution who has 
largely been forgotten, to the brave 
and extraordinary act of Rosa Parks 
trippering the civil rights movement, 
this book is filled with fascinating ac- 
counts of many of our most famous and 
infamous trials and proceedings. This 
reviewer highly recommends it. 

Law Makers, Law Breakers and 
Uncommon Trials (422 pages) is pub- 
lished by the Section of Litigation of 
the American Bar Association, 321 N. 
Clark St., Chicago 60610-4714. 

William Bryan Park IT is a Florida 
Bar member from Altamonte Springs. 
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Lawyer Services 


: TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $345 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $185 
STATE TRADEMARK - $185 
EXPANDED COMMON LAW - $185 
S DESIGNS - $240 per International class 
COPYRIGHT - $195 
PATENT SEARCH- $580 (MINIMUM) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


. (for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH-(SEC - !0K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 120 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


Major credit cards accepted. 
TOL E: 800-64 
www. TRADEMARKINFO.com 
Since 1957 


: Have you ever 
: wished that you 

: could sit down and 
talk in complete con- 
fidence with some- 
one about your law 
practice — someone 
whose drinking or 
drug problem may 
have been worse 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 561-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in-depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 


FINANCIAL & COMPUTER FORENSICS 
JOHN A. MAGLIANO, JR. CPA, DABFA 


Serving clients since 19885 locally, nationally, internationally 
LITIGATION SUPPORT, EXPERT WITNESS TESTIMONY, STATE & FEDERAL COURTS 


.Divorce JOHN A. MAGLIANO, IIT For more information and 
»Bank Fraud Computer Expert a complete listing of our 
«Civil Fraud services please visit us at: 


«Data Recovery 
«File Analysis 

«Data Corruption IT Services Offices located in Tampa 
«Pornography Issues & St. Petersburg, Florida 


«Mapping Computer Use 813.245 6742 


alnternet Histories 


«Employee Theft www.magliano.com 


Tax Evasion 

«Bankruptcy 

«Estate & Trust Disputes 

«Attorney Trust Accounts 
Reconcille 


than yours? 


Now you can. 
Call the Florida 
Lawyers Assistance, 
Inc., hotline at 

800/282-8981. - 


-CLE Credit Posting 


Update your CLE record in record time. 
Discover the convenience of 
on-line posting atwww.floridabar.org. 
Click on CLE. 


Reminder: Florida Bar CLE atttendance credits are posted automatically. 
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The Realtor’s 


Eyes 


| Did this Realtor’s eyes wink at a false 
j appraisal or a fictionalized mortgage ! 
japplication? Did that one’s spot al 
hidden defect that the inspector! 
missed and then turn away as if hel 
did not see it? Did the other Realtor t 
close her eyes when a customer | 
forged a signature on a document? 


1Does real estate law address these ! 
jissues? The Realtor’s Code of Ethics? 


an expert opinion, call Larry} 
Lowenthal, a Broward Realtor with 12 
years of evaluating complaints for his 
'Board. His columns are published, 
Inationally at About.com, a NY Times, 
Isite and his cv-is at RealWitness.com 


Larry Lowenthal 
Expert Witness: Realtor Ethics 


(954) 437-2133 ; 


Attorney Referral Services 


~=Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service: 888-669-4345; 877-733-5342. 


Automotive Forens ervices 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Disciplinary & Criminal Matters 


a Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel 
in matters throughout the State of Florida 
in state or federal court, and gladly pays 
referring attorneys in accordance with Florida 
Bar Rules. Law Offices of Allen S. Katz, P. 
A., 777 Brickell Avenue, Suite 1114, Miami, 
Florida 33131; Tel: (305) 372-2233, Fax: 
(305) 372-2234. 


Expert Witnesses 


Handwriting 


§=American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S: Phone(561)622-6310; 
www.americandocumentexaminers.com. 


@ Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


™ PHYSICIANS FOR QUALITY has been 
providing credible, board certified, prac- 
ticing physicians and health care profes- 
sionals as experts to plaintiff and defense 
attorneys since 1986. PFQ is the most 


cost-effective, experienced choice avail- 
able. 1-800-284-3627, email: kim@pfq.com, 
visit: www.PFQ.com 


& Mining Engineering Experts: Extensive 
expert witness experierice, a!! tyocs mining: ac- 
cidents iniuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


inancial & Compute 


Forensics 


8 Financial & Computer Forensics 
Expert witness - Civil & Criminal cases, State 
and Federal Courts throughout Florida. 22 
years exp. John A. Magliano, Jr., CPA, (813) 
245-6742; www.magliano.com. 


Professional Liabili 
Malpractice Insurance | 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @ AOL.COM. 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Bium, Esq. concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, including working in the “pits” of the 
commodities exchange; former licensed broker 
with the NFA and NASD; former associate of a 
large New York law firm that defended many 
brokers and brokerage firms; former intern for 
the NASD Arbitration Department; a published 
author and co-author of securities arbitration 
articles; and an approved arbitrator for the 
NASD and NFA. Referring attorneys are gladly 
paid in accordance with Florida Bar rules. Blum 
& Silver, LLP, 12540 W. Atlantic Bivd., Coral 
Springs 33071; Phone: (954) 255-8181; fax: 
(954) 255-8175, 1-877-STOCK-LAW. 
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i Mining Engineering 


Attorney’s Title Fund 
Automated Legal 

: Casey, Ciklin 

Clyde Wilson 

Corporate Creations 
"David Linesch 


Dominic Amorosa 


Empire Corporate 
FastCase 
: First Indemnity 


Gilsbar 

Government Liaison 

| Harvey E. Morse, P.A. 
Henry Didier Law 

Insurance Metrics 

Int’! Genealogical 

John Magliano 

Kelley Uustal 

Larry Lowenthal 

Lytal, Reiter 

Med Witness 

Millhorn Law 

Online Lawsites 

PNC Bank 

Professional Safety 

QLTT International 

- Ruth Chris Steak House 
"Theodore Foreman 
wat 


Lawyer Services 


Florida Lawyers Mutual Cover 
43 


Cover 
70 
55 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts P r ofessional 


(All Disciplines) 


“Your Honor, why should the court believe him? 
He happens to be the defendant’s best friend.” 
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“Please note that I bill double anytime I use both sides of my brain.” 


V Florida Jur and ALR: Now available only on Westlaw. 
If you're looking to other online legal research services for these invaluable resources, 
you're in the dark. Because only Westlaw’ still lights the way. Florida Jur presents a 
comprehensive analysis of all law established by the Florida courts and legislature. 
And every attorney-authored ALR® article delivers an impartial, in-depth analysis of 
a specific legal issue, together with a complete list of every case that discusses it. No 
wonder it's been cited by more courts than any other secondary source. 


For more information, call 1-800-207-9378 (WEST) 
and enter code 69450. 


© 2008 West. a Thomson business L-336 ; 


Westlaw. 


THOMSON 


WeEsT 


: 
r results fast 
ster. 
q 


